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(Whereupon, the following trial proceedings were had 
on the 24th day of October, 2013, to wit:) 

THE COURT: We're on the record, we're outside the 
presence of the jury. Does plaintiff have any objections to 
the jury instructions? 

MR. TAWWATER: Yes, your Honor. The plaintiff 
objects to the giving of instruction 16 on state of the art. 
There is no OUJI instruction for this. None of the cases 
that are cited by defendants show any Oklahoma court ever 
having approved this or giving this. The case they site, 
the Obanion (phonetic) case is a Tenth Circuit case, 
although I will point out in that case -- and it was 
interpreting Oklahoma law -- but in that case they gave the 
following language: 

"in reference to negligence, the state of the art is to 
be considered by you and given the weight you deem 
appropriate in reference to manufacturer's products 
liability." 

why they conflate those two, I don't know. But 
continuing on, they say that: 

"Given the weight you deem appropriate in reference to 
the manufacturer's products liability, you may consider 
the state of the art in the context that the 
manufacturer has a continuing responsibility to warn of 
a defective product at any time after it is manufactured 
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and sold and the manufacturer becomes aware of the 
defect." 

So if this instruction is to be given, we think 
that additional language should be added. Finally, in this 
case, your Honor, we don't believe this case is appropriate 
for state of the art period. There has been no evidence in 
this case what we have suggested the defect is and what we 
have suggested they should have been doing was not known in 
the industry, what was not -- typically, the state of the 
art is you have a machine manufactured in the '30s, and you 
are trying the case in the 2000s, and somebody brings in the 
industry standards from 1990. And they say, well, that is 
not fair, the industry standards in the '30s is what we 
measure by; that's what the state of the art was. 

There has been no evidence in this case that the 
state of the art at the times relevant to this case has been 
such that they were incapable of doing what we say they were 
doing. It wasn't unknown at that time that you shouldn't 
write spaghetti code, all the things that we say. There has 
been nothing from the defense that suggests that they were 
being disadvantaged from somehow having to rely on some 
older standard. So we don't think, under the facts of this 
case, we simply don't think state of the art is an 
appropriate instruction. 

THE COURT: You want to make anything for the 
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record? 

MS. KAUFMANN: Just that we believe that the law 
and the facts support the giving of this instruction. 

THE COURT: The court is going to give 16. 

Counsel, I have deleted on the fourth line from the bottom 
the reference to the negligence cause of action. It is not 
on your copy, but I have deleted it. It will be deleted and 
whited out before it goes to the jury. 

MR. TAWWATER: Okay. 

THE COURT: So absolute defense to a products 
liability action. But I will make that change. 

Additional1y? 

MR. TAWWATER: Yes, ma'am. Number 17, compliance 
with standards. Again, there is no OUJI on this. The 
Karnes (phonetic) case they cite does not support this. 

There is no Oklahoma case that has ever approved or 
suggested this is approved. The Smith v. Minster case from 
the circuit has a circuitous reliance on Bruce v. Martin 
Marietta out of the Tenth Circuit, which didn't even discuss 
federal standards. And we think that giving, in this case, 
this particular instruction is particularly warranted 
because the only two federal standards that have been 
discussed, FMVSS 124 and 135 don't even relate to the claims 
that we're making in this case. 

MS. KAUFMANN: Your Honor, I just would say it is 
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appropriate to give this instruction, the law and the 
evidence support it. It is also important given the claim 
of deceit in this case and their request for punitive 
damages. 

THE COURT: I will give instruction 17. 

MR. TAWWATER: And our last objection, your Honor, 
is to instruction 20 relating to income tax. we believe 
that this statute, 12 O.S. 577.4, which was passed after 
this action was filed, is substantive. And I cite the court 
to Sudbury v. Deterdinq . 19 P.3d 856. in that case, a 
statute 23 O.S. Section 72, which involves damages to timber 
on a person's land, they increased the damages from treble 
damages to treble up to ten times damages. 

And the court in considering that case said that 
because the statute increases the potential damages from 
three times the actual to ten times the amendment cannot be 
viewed as merely remedial or procedural change. The statute 
alters the liability of the defendant making the wrong 
potentially more costly. And in addition, nothing in the 
statute reveals a legislative intent to be retroactive. And 
there is nothing, by the way, in the statute indicating an 
at intent for it to be retroactive. 

we believe that the intent of this statute that 
you're giving the instruction on is to change the effect of 
damages, much like in the Sudbury case. So we believe this 
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is a substantive change in the law and should not be applied 
retroactively. Secondly, we believe this statute is 
unconstitutional because it violates Article 4, Section 1 of 
the constitution on separation of powers. 

MS. KAUFMANN: We just believe the statute 
specifically states it shall be given and is appropriate in 
this case. 

THE COURT: Let me say: As far as raising a 
constitutional issue, number one, I do think this is a 
procedural not a substantive change. As far as raising a 
constitutional issue, as you know I can't rule on that 
unless we give the -- the attorney general has to be given 
notice. 

So for what it's worth, I'm still going to give the 
instruction. I'm not finding it unconstitutional, but I 
would note for the record I'm not certain that we're 
procedurally in a place that I could make a decision 
regarding the constitutionality without giving the attorney 
general's office notice that it is being challenged. 

Anything else, Mr. Tawwater? 

MR. TAWWATER: No, your Honor. 

THE COURT: Anything from the defendants? 

MS. KAUFMANN: Yes, your Honor. The first 
objection is to instruction 19, damages for wrongful death 
of Barbara Schwarz, we object because this is not 
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consistent with OUJI 8.1 to the extent that asserts -- 
appears to assert claims by the various children and Mr. 
Schwarz, we think that is misleading and that's not 
appropriate in this case. The only plaintiff is the estate 
represented by the personal representatives, and we just 
think that is an improper deviation from a OUJI instruction. 
They do not have individual claims. 

THE COURT: Again, I think the language is pretty 
much identical to the statute, other than I substituted the 
kids' names and the father's name. So I will still give 
instruction 19. 

MS. KAUFMANN: The next objection is to instruction 
21, false representation elements of liability, we object 
to the giving of this instruction because it is not 
supported by the evidence in this case. There has been no 
evidence that any misrepresentation was made and that Mrs. 
Bookout relied on any such misrepresentation in this case to 
support this claim. 

THE COURT: And I'm going to still give 21. And 
I'm assuming the same thing applies to the next? 

MS. KAUFMANN: Yes, your Honor, we make the same 
objection to instruction 22, instruction on nondisclosure or 
concealment, elements of liability; and to instruction 23, 
false rep representation defined; and to instruction 24, 
material fact defined. And I know the defendants requested 
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this instruction, because the court was inclined to give a 
misrepresentation claim, but we also object to this one 
based on the fact that the claim is not supported. 

THE COURT: And I understand it was just offered 
because of -- I was giving the instruction anyway. Also, 

26, I assume that is also included in that? 

MS. KAUFMANN: Number 26, actual damages for deceit 
we object to that because there is no evidence to support 
that claim. 

THE COURT: Anything else? 

MS. KAUFMANN: The next objection is to instruction 

27, exemplary or punitive damages. There is no evidence in 
this case to support an instruction on punitive damages with 
regard to reckless disregard. And there is absolutely no 
the evidence with regard to any intentional or malicious 
conduct in this case. And we would also -- that's all we 
have, well, we would also object to the punitive damage 
instructions in general to the extent that they would allow 
the jury to consider any injury to nonparties or harm to 
others, but that may be appropriate for the second stage. 

THE COURT: Okay. Then I assume that you have an 
objection to the verdict form for the same reason? 

MS. KAUFMANN: Yes, your Honor. 

THE COURT: were there other objections to the 
verdict form other than the punitive damages provision? 
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MS. KAUFMANN: There was one objection on the 
verdict form for Barbara Schwarz's claim, and that is the 
court's reference on the damages section back to the 
instruction regarding damages for wrongful death, we think 
that is inappropriate in that it unnecessarily draws the 
jury's attention to that issue. It creates the possibility 
of the multiplication of damages, and we think that is 
inappropriate. 

THE COURT: Speaking of which, I don't think any of 
you have that filled in, but it will be 19. 

Anything else from defendants? 

MS. KAUFMANN: The only other thing, just for the 
record, we know the court is giving a compliance with the 
standards and state of the art instructions, but to the 
extent that they differ in any sense from the instructions 
that defendant requested on those issues, then we just 
object to not giving the instructions as requested by the 
defendants. 

MR. TAWWATER: One last think that I meant to note 
earlier, we do object to the giving of 25 on puffing. lust 
note our objection on that on. 

THE COURT: Counsel, off the record for a moment, 
(whereupon, an-off-the-record discussion was had.) 

THE COURT: we're back on the record outside the 
presence of the jury. The court has gone back and went 
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11 

through the transcripts during the voir dire process. And 
the court finds that Sharon Hibbert is our first alternate, 
Carry Andrews is our second alternate, so that if we lose 
one of these jurors during deliberations, Ms. Hibbert would 
be the first alternate to be used to replace; Mr. Andrews 
would be our second alternate. 

Counsel for plaintiff, do you agree with that. 

MR. TAWWATER: Yes, your Honor. 

THE COURT: Does defendant agree with that? 

MR. TEAGUE: Yes, your Honor. 

(whereupon, a brief pause in proceedings was had.) 

THE COURT: welcome back, ladies and gentlemen of 
the jury, we're back on the record in Case No. 

CJ-2008-7969. The members of the jury are present as well 
as counsel and their clients. Before I read to you the jury 
instructions, I would like to ask Ms. Cartwright. You 
mentioned earlier we had discussion about your grandchild's 
first birthday tomorrow. 

The case will be submitted to you for consideration 
tomorrow (sic), but it may very well be that you will still 
be deliberating tomorrow and, who knows, maybe into next 
week. My question to you is: will you still be able to 
focus on the deliberations and on the case even though it 
means you will be missing your grandson's -- I guess he is 
having his private party Friday and his public party -- will 
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you still be able to focus even if the deliberations run 
into tomorrow, and if you should have to come back next 
week? 

JUROR CARTWRIGHT: Absolutely. 

THE COURT: All right. Thank you very much. 

Ladies and gentlemen of the jury, it is now my duty 
to further explain your duty as jurors and to further inform 
you of the law applicable to this case. 

(whereupon, the court's instructions are read to the 
jury. Not on the record.) 

THE COURT: Mr. Portis, are you going to start? 

MR. PORTIS: Yes, your Honor. May it please the 
court, Counsel, ladies and gentlemen of the jury. First of 
all, I just want to thank you on behalf of Ms. Bookout and 
on behalf of the Schwarz family for you listening to their 
case. Obviously, we have, and the families have been 
involved in this matter for a long time. 

And there has been a lot of information that we 
have had that now has been given from the witness stand and 
now it is being transferred to you. And even though we 
couldn't speak to you, even though the family couldn't speak 
to you, just by your actions in terms of the way that you 
have listened, you have been very, very gracious to this 
family and to this court. For that, we thank you. 

As the court mentioned, what I will do now is to 
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13 

give a closing argument. And, really, I don't know that it 
is argument, I just want to reason with you'll. I want to 
go through some of the facts, and I want to tell you about 
those facts. Then the defense will also give their closing 
arguments. And because we have the burden of proof, we will 
talk you again. 

Now, there is some things when you go back to the 
jury room that when you go back there there will be things 
that maybe you disagree about, or that you want to talk 
about, or that you want to discuss just some issues that 
have come up in the trial. Then there are going to be some 
other things that both of the parties, both us and the 
Toyota entities that we agree on. So I want to show those 
to you just so that you know that these issues are really 
not in dispute. 

if you look up here, it is not in dispute that 
Toyota Motor Corporation and Toyota Motor Sales are the 
proper defendants; that is not in dispute. It is not in 
dispute that on this particular day, September 20, 2007, Ms. 
Bookout and Ms. Schwarz were in a wreck in Ms. Bookout's 
car. Number three, both sides agree there were no 
mechanical failures in the car. I know that yesterday we 
heard some testimony as Dr. Livernois went through some of 
the mechanical issues in the case, we agree that there are 
no mechanical issues related to this case. 
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The dispute in this case is related to computer 
software and hardware; that is what we have talked about, 
that is the issue in the case, was this car safe based upon 
the computer software and hardware that was in the car. 
Everyone agrees that Mrs. Bookout's injuries were very 
serious, and that her medical bills were over $450,000; that 
is not in dispute in this case. 

Everyone agrees that Mrs. Schwarz died from the 
injuries in this wreck, we know that she suffered some 
injuries in the wreck initially. And some of those, she had 
internal injuries that resulted in her death, and that 
occurred in the wreck; that is not dispute. It is not 
dispute that this vehicle could have stopped within 133 
feet; that is the maximum amount, and we will talk about 
that a little bit later. 

But in terms of the 150 feet of skid marks and 
applying the brake, it is without dispute the longest the 
vehicle should have stopped is within 133 feet; that is not 
in dispute. Finally, the distance from the beginning of the 
skid mark to the resting place of the right rear tire was 
150 feet. Those are things in this case that are not in 
dispute. 

But there are some things that are in dispute, and 
the court has already charged you about some of these 
issues. So I want us look at some of the questions that you 
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will talking among yourselves about, and specifically 
looking very briefly at a couple of jury charges. The 
questions that you need to consider, did Ms. Bookout apply 
her brakes, and did the Camry fail to stop, if so, it is 
strict liability. 

And if we can pull up the first charge there on 
strict liability, I think it is entitled, under Oklahoma 
law, a party claiming damages under manufacturer's product 
liability as the burden of proving each of the following. 
This is what we have to prove, that the defendants designed 
and distributed the Camry. As we talked about earlier, that 
is not in dispute; that is proven hospital. 

Number two, the defendants were in the business of 
designing and distributing such product; that is not in 
dispute, that is a given. Number three, that the Camry was 
defective, and because of the defect it was unreasonably 
dangerous to a person who uses or might reasonably be 
expected to be affected by the Camry. 

Now, in this case, obviously, we claim it is 
defective. That is your job to reason among yourself, was 
it defective. There is no dispute in this case that Ms. 
Bookout certainly was a consumer, was a customer of this, 
and that Ms. Schwarz, as a passenger, also was part of this 
Toyota car that was on the road that day. Number four, the 
Camry was defective at the time it was designed and 
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distributed -- we will talk about that -- that Ms. Bookout 
and Schwarz were persons who used or could have been 
affected by the Camry; obviously they drove and were 
passengers in the car. 

Number six, that they sustained injuries directly 
caused by the defect, we know they sustained injuries in 
the wreck itself. The question -- and it is no -- the 
question is is there a defect in the car. And if you find 
there a defect in the car, then we know the wreck itself may 
produce those injuries in this case. 

Now, the second issue, and it is related only to 
Ms. Bookout, the first question and the strict liability 
claims are related to Ms. Bookout and Ms. Schwarz. The 
second claim -- and you can find for Ms. Bookout on the 
first one and stop, or you can find was Toyota aware that it 
had a UA or an unintended acceleration problem with their 
ETCS, electronic throttle control system, that it concealed 
from the public, if so, it is deceit. That is a different 
burden of proof for that, and we will talk about that in 
just a second. 

Ms. Bookout's claim related to deceit for her to 
recover on this claim of deceit you must find that all of 
the follow having been established by clear and convincing 
evidence. You must be persuaded, consider all the evidence, 
that the proposition on which the party has the burden of 
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proof is highly probable and free from serious doubt. So 
this is what we have to prove, that they made a 
misrepresentation, it was false; that they knew it was 
false; they made it recklessly without knowledge of its 
truth; they made it with the intention that it would be 
acted upon; and that she acted in reliance and suffered an 
injury. 

Now, as we go through this particular case, if you 
answer yes to any one of these questions, then under the 
rules that the court has given you then your award should be 
for the plaintiffs in this case. Now, as we go through 
this, as I told you earlier, my job is not necessarily to 
persuade you today. But what I do want to do is to put some 
snapshots today up, some reminders of what we heard from the 
witness stand so that we can, together we can come together 
with a clear picture of what was going on that particular 
day. 

It is kind of like a mosaic that you take all the 
parts and separate they don't look very good but when you 
put them all together you go, Oh, that is what that is 
supposed to look like. So I want to go through some 
reminders and some different parts of the testimony to 
reason with you about those parts of the testimony. 

Each of you was born with a sense of justice. Each 
of you understand the difference between right and wrong. 
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Each of you have good experiences that will assist you as 
you go and you reason among one another. Keep in mind there 
is a burden of proof, a burden of proof, a rule that you 
have to follow. And the first burden of proof relates to 
that strict liability claim, to the claim that there is a 
defect with the software and the hardware in the computer 
system embedded in the safety critical system in the Toyota 
Camry. 

The burden of proof, as the judge just described it 
to you is the greater weight of the evidence, the greater 
weight of the evidence. And I know that in opening 
statements that was kind of explained to you. in other 
words, I'm sure that if Coach Stoops and Coach Gundy had 
this ruling on the football field they would be very excited 
because the rule is that if you get past the 50 the 
plaintiff wins, if you get past the 50 yard line under that 
standard, the plaintiff wins under is there a defect. 

Now, the standard is different for deceit. It is 
-- it is a higher standard, it is clear and convincing. So 
on the deceit claim, which is a separate standard, it is not 
a criminal standard, which means that you have -- is a 
reasonable doubt standard, but it is somewhere between this 
50 yard line and a reasonable doubt that you have in a 
criminal case. It somewhere in the middle there. 

So that is the rules that you follow through as you 
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go through and you think about, Okay, here is the evidence, 
what am I thinking, what is going on, what is the burden of 
proof, has the plaintiff proved their case under either of 
these standards. So what do we believe that evidence has 
shown in this case? And it all starts really, the first 
witness that you heard from, and really who sets the stage 
for the entire process is Ms. Katherine western. And I know 
that it has been, I hate to say this, it has been about 
three weeks ago since we heard from her. And I wanted to 
show you just a little bit of her testimony. 

(whereupon, a portion of the video deposition of 
Ms. Katherine western was played to the jury, to wit:) 

BY MR. ESDALE: 

"Q What specifically did she tell you, if you can 
recal1? 

"A She was telling me that the driver was not able to 
stop the car, and that herself, the passenger, couldn't 
understand why the car would not stop. But that the driver 
could not get the car to stop, that she didn't understand 
why the car wouldn't stop. And I do remember seeing the 
park brake up. And she just -- and I explained to her that 
she had been in a car wreck. She asked to call her husband, 
and so I got her phone out of her purse, and I called her 
husband, and had explained to him that she had been in a car 
accident. 
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So they talked briefly, if I remember right. And I 
took off the seat belt off Ms. Schwarz. And when I took -- 
because I was trying to see if there was any other injuries, 
because you could clearly see that she had an injury on her 
leg, her ankle area, that she definitely had a fracture of 
some sort. But I wasn't sure if she was hurt anywhere else, 
so I took the seat belt off. when I took it off, you 
immediately saw the bruising across her chest from the seat 
belt. 

"Q Let me ask you this: A minute ago you mentioned 
something about seeing the emergency brake pulled. Did she 
say anything specific to the emergency brake when -- 
"A She had mentioned that the driver had pulled up the 
emergency brake. Because the reason that I remember that is 
because when she sat there and she was saying she didn't 
understand why they couldn't stop, she made had made mention 
that Ms. Bookout had pulled the emergency brake up, why 
could they not stop. So I do remember that. 

"Q Tell me what you observed. First, did you have at 
any time have any coherent conversations with Ms. Bookout, 
the driver? 

"A no, sir. She was completely unconscious. Her head 
was down on the steering wheel, and she had blood coming out 
profusely. And I do remember one of the bystanders coming 
over to try help her, and they had put her head back. And I 
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can remember her distinct choking sounds. 

"Q Do you recall yourself seeing any skid marks out that 
there you attributed to this accident? 

"A Yes, sir. 

"Q Do you have any idea about the length of them or 
anything like that? 

"A They were very long. The car had hit the embankment 
so hard that I remember the front end of the car being 
completely impacted into the dirt of the ditch. I do 
remember a smoke or a dirt, and I wasn't sure at that time 
if it was something from the car smoking because of how hard 
it had hit. And, of course, when I got there, the car was 
still going. It was very revved up." 

MR. PORTIS: Now, when we consider Ms. western's 
testimony, there are a number of factors that we know. Not 
only did Ms. western see the emergency brake pulled up, but 
Ms. Barbara Schwarz testified to her, even as she thought 
that she may die that this emergency brake had been pulled, 
that this car was out of control. 

Now, we know that Toyota has come in and said, Hey, 
listen this woman had some mild dementia, and they put on a 
doctor related to this. Just a couple of thoughts about 
that: One, she had the presence of mind to say, Hey, I need 
you to call my husband. Here is his phone number. Gave the 
phone number to Ms. western so she could call the husband 
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and spoke to the husband. 

But it wasn't just Ms. western's testimony related 
to the emergency brake being pulled, the car going out of 
control, but we have other witnesses as well. Not only Ms. 
western, but she spoke to Mr. Schwarz on the phone. And she 
told him that Jean couldn't control the car. The car was 
misbehaving. Mr. Allen, you remember Mr. Allen, who came in 
and he testified in this case. And he I think that Ms. 
western referred to him as a mighty man of God because he is 
a pastor. But he prayed for her, and he comforted her. 

what did he say? He said that all she kept saying 
was, we tried to stop the vehicle, the car wouldn't stop. 

Ms. Caudle came in and she was one of the EMTs. She said, 
The car wouldn't stop, and she kept repeating it. Mr. Brad 
Smith, who was the other EMT, came in and said, we couldn't 
get the car to stop, it was running away with itself. And 
Barbara was alert and oriented when he arrived on the scene. 

Now, to buy Toyota's story you will have to believe 
an expert they pay, Mr. walker, to come in and say, No, all 
of these people who were at the scene are wrong. I know 
that Toyota has paid me a lot of money and my company a lot 
of money, but you need to believe me. But the reality is 
the physical evidence and the testimony that you heard from 
the stand supports this idea that on this way this car is 
suddenly accelerating out of control, she pulls up the 
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emergency brake and leaves 150 feet of skid marks. 

we know that Trooper Duerson went out there, and we 
know that he came in here and that he testified, what did 
he say? He came in here and he testified specifically that, 
Look, there was this one, there was this one skid mark right 
here. And I went out and I got my measuring wheel, I think 
is what he called it, and I went out and I measured it from 
the right rear tire to the end of the skid mark. 

By the way, he says, I would describe it as heavy, 
it is dark, and it is prominent. The skid mark is heavy, 
dark and prominent. The rubber on the tires had been 
transferred to the road. So he measures it, and from the 
right rear tire to the end of the skid mark is what, 150 
feet. Then there is a second skid mark right here for 
another tire that is just off the edge of the road. Heavy, 
dark and prominent skid mark for 150 feet. 

Mike McCort, who is an accident reconstructionist 
came and obviously her surveyed the scene, he surveyed the 
car, he used all of his training, he used all of his 
experience. He went to the scene, he looked at -- her 
measured everything. And this is the road obviously that 
they're traveling on, they come off 69 and onto this ramp. 
And he does his accident reconstruction. And he runs it 
through a wel1 -recognized-in-the-industry computer system, 
computer simulation, and the car travels in this area. 
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Now, the interesting part here is the 150 feet skid 
mark is straight. From the time the skid mark starts, it is 
straight. There is no steering input at that time. Any 
steering input would have been before the emergency brake is 
pulled. So there is a skid mark of 150 feet. And she 
impacts, according to Mr. McCort, this bank at 27 miles per 
hour. Toyota's accident reconstructionist says she impacted 
at 30 miles per hour. But her speed, her speed at the time 
the skid mark begins, according to Mr. McCort, is between 40 
miles per hour and 45 miles per hour. 

Toyota's accident reconstructionist, Mr. 

Stopschinski, says that it is about 50 miles per hour. Now, 
he told Mr. walker and Dr. Young he thought it was about 45, 
but that's okay, if he wants to say 50 on the stand, that's 
what he said. So around 50. Mr. McCort did the computer 
program. And when he went through it, he went through all 
of these scenarios. And the scenario that fit the physical 
evidence is when? is when? Listen, it is when there is 
vacuum depletion and the emergency brake has been pulled. 

How do you get vacuum depletion? The way you get 
vacuum depletion is that the throttle is open, in other 
words, the car is surging, the throttle is open, and you 
pump the brakes. And if you pump the brakes while the 
throttle is surging, you have depletion of the vacuum and 
your power brakes no longer work. And so she pumps -- I 
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mean, it really is just amazing how courageous and how well 
she did to think, I'm going to pull this emergency brake. 

She pulled it hard enough to leave a transfer of the tire 
marks onto the road. 

Now, it is interesting to me in this case that 
Toyota's argument has changed since their opening statement, 
in his opening statement, Mr. Bibb, on behalf of Toyota, 
came in here and told you that the evidence was going to 
show that she was traveling 60 miles an hour, in other 
words, she is going too fast, we know that is not true. 

Our accident reconstructionist, their accident 
reconstructionist, who use scientific evidence, says at the 
maximum she is traveling at 50 miles an hour. 

So then they come in and say, No, she wasn't 
traveling too fast, she applied her brakes too late, if you 
will remember, I went through a number of testimony with all 
-- Mr. Baker did, I did, a number of testimony because what 
they did is they had done some brake test. NHTSA had done 
brake test, Mr. walker did brake test, Mr. Arora did brake 
test, in those brake tests, we know -- this is one of Mr. 
Arora's tests. It stops before 100 feet. Mr. walker did 
testing on a properly operating braking system, which we 
have in this case. He tested as well, and he had it 
anywhere from 100 to 133 feet. 

we know there is 150 feet of skid marks. She 
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couldn't have braked too late, if what they're saying is she 
was on the brake, in fact, Dr. Young says that Ms. Bookout 
would have applied the brakes bal1istical 1y. we know we 
have this transfer. So their theory is she's on the brakes, 
and the brakes are working, and she's applying 
bal1istical 1y. we know she would have had plenty of time to 
stop, because there is 150 feet of skid marks, in less than 
a 100 feet she should have stopped, but certainly no later 
than 133 feet, which would have been before she hit the 
embankment. 

So they argue 60 miles an hour, she is traveling 
too fast; that is not true. They argue she applied the 
brakes too late; that is not true. Finally, they argue she 
didn't apply her brakes hard enough. Now, I don't know how 
you argue that when your own witness, Dr. Young, comes in 
and says that she applied the brakes bal1istical 1y. 

we know she applied the brakes enough, obviously, 
there is a transfer if you use their theory. There is a 
transfer. She is on the brakes. Even Dr. Young says, 

You're going to be on these brakes. Our human factors says, 
Look, if this car is out of control, you're stepping on the 
brakes with both feet. And you heard from other people that 
have gone through the same thing where they're on top of 
their brakes. The car is out of control. You're going to 
stand on your brakes. Stop. But this car didn't stop, 
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because it was out of control. 

So Toyota has come in and they said that Ms. 

Bookout is at fault. They blamed the driver, this driver 
who had a clean driving record who performed admirably and 
courageous under these stressful circumstances. 

Now, we believe, and I'm going to reason with you 
now, that Toyota's conduct from the time the electronic 
throttle control system was designed has been shameful, why 
do I say that? That is pretty harsh words to say that, 
well, one, every time this happens, what do they do? They 
attack their consumers, their customers, the people driving 
their vehicles. That's not enough, so we're going to blame 
-- maybe it is not the driver, it is the mats in the car, 
let's blame the mats. 

well, that's not enough, let's blame the pedal, 
maybe there is something wrong with the pedal, we're going 
to blame the people, we're going to blame the mats, we're 
going to blame the pedal, wait a second. Even if you blame 
the mats and the pedals, there is still 70 percent of 
unintended acceleration cases unaccounted for, 70 percent, 
what is going on in those 70 percent? 

Now, Toyota will not accept the responsibility in 
this case; that is why we're here they will not accept 
responsibility in this case. This is an important case, it 
is a very important case, and your voice is going to be 
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heard outside this courtroom. 

Now, while they didn't bring any Toyota 
representatives to testify, they brought their attorney t 
pay attention and to listen. And when your verdict is 
rendered, she will call and she will let them know whether 
or not they have gotten away with this issue in this case. 

Now, Toyota's first problem in this case was the 
design of the safety critical system. I promise you in 
terms of things that nobody disagrees on, that this is a 
safety critical system that has to be designed with safety 
in mind because people can be killed or injured severely if 
it is not safely designed. 

we had two men come into this courtroom, experts 
well renown, known in their fields; Dr. Koopman and one of 

the top five engineering schools in the nation, we had Mr. 

Barr who is just amazing, who has come in, and they 
testified about the software. And they in such great detail 
that my head was spinning. I don't know about you, but my 

head was spinning. But there is some simple things that 

they said. 

By the way, this first one is -- I talked to Mr. 
Arora about this, this is undisputed, by the way -- in my 
opinion, the embedded computer, and that's what it was, in 
this Toyota Camry had spaghetti code, what is spaghetti 
code? we heard that word over and over again. Spaghetti 
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code is incomprehensible source code typically including 
apparently meaningless jumps or gotos or a high degree of 
unnecessarily coupling couple between modules. 

Here is the issue: we have got this information 
safety critical system. And Toyota had already been using 
this ECM, so they had a lot of stuff going to this computer 
already. Then they decided they're going to use the 
electronic throttle control system, and they just added it. 
They didn't got back and start from ground one, they just 
added it. It is a very complex system, and it is very much 
subject to bugs, as you heard. And bugs, really all that 
is, that equals defects. 

The other thing that it has, it has memory 
corruption, if you have memory corruption in your system, 
and this one does, it's going to create bugs. Really, this 
one and this one go together, we have coding violations. 
They failed to follow MISRA, by the which was an industry 
standard, state of the art, that they failed to follow. 

They violated 80,000 -- this is undisputed -- they violated 
80,000 MISRA coding rules, 80,000, well, what is the big 
deal, it is just a coding rule. 

It's a big deal because it is safety. It's a big 
deal because if it doesn't work right people can be killed, 
in these 80,000 coding violations -- there was a Mr. Kawana, 
who is a Toyota employee -- this is what Toyota knew, by the 
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way -- he came up with this and he said, Look, you can 
estimate the number of major bugs and minor bugs based upon 
your rule violations. They had 80 , 000 . if you do the math, 
which I'm not going to do, but if you do the math, it will 
tell us there are tons of major and minor bugs that are just 
traveling throughout this system. 

Not only is -- do we have that issue, we have 
11,000 to 18,000 global variables that result in bugs that 
ricochet throughout the entire system and cause all sort of 
chaos. Do you remember what the standard was in the 
academic world for how many global variables you ought to 
have in an embedded safety critical system embedded? zero. 
And they admitted, Look, maybe you would have 100 , but 
11,000 or 18,000 global variables? 

There is no question in this case, there is a 
single point of failure in this case. Right where those two 
voltages go in and it is converted from analog to digital, 
if it goes in corrupted it will go to the rest of the system 
corrupted; that is a single point of failure. Because it 
has a single point of failure, that in and of itself makes 
the computer system defective. It allows bugs just to roam 
the entire software system; there is no redundancy. And it 
is without dispute. 

They say, well, listen, this MISRA standard, this 
was for Ford and for some of these other manufacturers, 
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everybody didn't do it. we had our own standard. There are 
a lot of standards out there. Okay, what is your standard? 
where is it? what is it? Okay. Are you showing it to us? 
Good. Did you know -- this is undisputed, by the way -- do 
you know than you disputed a third of your own coding 
standards? You didn't follow the rules. And when you don't 
follow the rules, somebody can be killed, somebody can be 
seriously injured. 

Now, the software is not done right, we know this, 
we can use our own experience, if software is not done 
right, computers fail, we have seen it in the trial, by the 
way, when the computers would freeze up. You have seen it. 
You have seen it in business, you have seen it at home when 
you are on your laptop, your own, and the screen, you are 
going, That is not what I pushed, why is it doing this? 
There is a bug in your system, which isn't at big deal if 
you're at home and it is sitting there on your desk or 
sitting in your lap. It is a big deal when it's in your car 
and it fails. 

Now, we also know that at the time -- the 
electronic throttle control system was put in place, I want 
to say 2001 or 2002, early 2000, and we know from the time 
it was put in place to the following year, there was a 400 
percent increase in complaints about sudden unintended 
acceleration. Now, we played some representative testimony 
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from people who are still alive who were in cars that had 
bugs in them whose car was uncontrollable. And I just want 
to show you pictures as we continue to put the mosaic 
together. 

You remember Mary Pri es-Morri son, who is a nurse. 
She told us that she experienced a surge, she pressed the 
brake with both feet. Her engine was roaring. It surged up 
to 80 miles an hour over six miles of roadway. The 9 - 1-1 
operator told her to put it in park, turn off the ignition 
and hold on. She already traveled six miles. She trying to 
figure out what to do and she is going through all this 
process. Finally she calls the 9 - 1-1 operator and does just 
the unimaginable, turning your ignition off while it is in 
drive, what did Toyota do? They blamed her. She says 
clearly this car has safety issues, we don't want this to 
happen to anyone else. 

who is next? Ms. van Alfen. She was existing the 
freeway, like we're doing in this case. Her husband put his 
foot on the brake, and the car would not stop. She told 
him, Stomp on the brake. He said, I am. I'm stomping on 
the brake. She didn't notice any change in the car's speed. 
He kept his full weight pushing on the brake until they hit 
a wal 1 . 

Colleen Lambert, teacher/educator, up north. She 
purchased the Camry, by the way, because she thought it 
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would be safe. She took her foot off the brake and the car 
accelerated. It wouldn't respond to the brake, and she hit 
a parked car. And if you remember, she is pretty upset at 
it, Toyota blamed her. She wrote a letter to NHTSA when she 
realized she was part of a larger group of people. 

Mr. Heinrich. His car accelerated with no input 
from him. The first time the cruise control stuck, the 
second time the engine raced. He had to stand on the 
brakes. The third time he had both feet on the brakes, the 
motor was racing, it sounded like the throttle was open? He 
sped through a school zone. He opened the hood, he looked 
for the throttle cable, and discovered it was all 
electronic. Toyota said it was his fault. He said it 
wasn't. 

Finally, Ms. Reech. She accelerated past a truck. 
Her vehicle took off, she was in shock. The acceleration 
was as fast as her vehicle would go. She put her foot on 
the brake, but nothing happened. She stood on the brake, it 
had no effect. Toyota blamed her. Her vehicle has surged 
on a number of occasions, even since this major incident. 

You know, there are -- those are just 
representative samples. Those are just some of them that 
have come and testified in this case. And I suspect that 
there are many families and many people who are like, I have 
no idea why somebody died. There are bugs in the system. 
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There are bugs in the system. There are defects in the 
system. 

Even from the beginning they knew, they knew. It 
is just flabbergasting, they knew. It wasn't a matter of -- 
of if someone was going to be hurt, if someone was going to 
be killed, it was a matter of who. 

Now, we also know that there were 60,000 
complaints. And this is interesting, and it will be 
interesting to hear Toyota's response, and I'm sure they're 
going to respond, there was this -- I don't know if you can 
pull this up -- but NHTSA said, Listen, we want all this 
stuff right here, we need a bunch of stuff. They went 
through their system, and they wanted to get all this stuff. 

One of the words they put in there, by the way, was 
the word surge. Probably before this case you hadn't heard 
of the term unintended acceleration, but your car surging or 
going out of control, that would make sense to you. well, 
if the put in surge under their word search, do you know how 
many complaints that got? 60 , 000 . 

we asked Mr. Santucci, if you said 60,000 
complaints, would that have shaken up NHTSA? Oh, man, yest, 
absolutely that would have shaken them up. well, how many 
did you send? How many of those 60,000 complaints did you 
send? we sent 124 . How in the world did you send 124 when 
you got 60 , 000 . well, we sent 124 because we went back in 
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and we took out the word "surge" and we put in the word 
"mats," and we got 124. But the word "surge" back in, 

60,000 complaints. 

Now, each time Toyota has blamed the driver, even 
though Mr. Toyoda took a sacred oath before congress that 
Toyota wouldn't blame drivers. They have done it in all of 
those cases, and they have done it in this case 
specifically. At the end of the day, I really had to sit 
down and go, why is Toyota behaving like this? what is 
going through their minds? This is generally considered -- 
when we think of Toyotas, generally I always thought it was 
a pretty good company, why would they cut corners like 
this? 

I thought Mr. Toyoda's comments to congress were 
interesting. He says, You know, let's be honest we expanded 
too rapidly, our engineers cannot keep up. Our priorities 
were confused. Our ability to make better products were 
compromised. They lost their way. But it was also about 
the money. It was important, instead of doing the right 
thing that would have cost more money to start from scratch, 
they decided they're going to put profits before people. 

Hard to believe. They decided to put profits before people, 
and I'm going to reason with you very briefly and just tell 
you that is unacceptable. 

in this case, there is some e-mails. And I'm not 
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going to put them all up, I will just put some 
representatives up. You will have all of them back in 
evidence. They will give you a tenor of what was going on 
in Toyota at the time. This is to Chris Santucci, he 
testified in this case. You know, the description of the 
alleged defect was vague and did not limit issue between 
interference between the mat and the pedal. 

in the case of Camry, we asked TMS to extract 
customer complaints and, obviously, we received 60,000 when 
you included the word "surge." if only complaints which 
relate to mat is requested, we run the key word surge again 
for mat, it is ease to identify and we can make it; that's 
when they decided they were going to have 124 complaints. 

The next e-mail, Chris -- this is, by the way, 
9/26/07 -- we want to thank you and your team for doing such 
a great job, you did a great job limiting this to a floor 
mat recall. Toyota recalls 550,000 floor mats. Yes, floor 
mats, we did it. All we had to do it just tell them it is 
just floor mats. It doesn't -- all the media is out, they 
are calling floor mat recalls, corporate communications told 
me one contract could not believe that we were doing a 
recall on floor mats. You mean, you got away with a floor 
mat complaint? You just said it was the floor mats? You 
got away with that? You didn't have to go back and do 
anything? 
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Look at the next e-mail, we agree that work -- 
from Chris, Mitch we agree that worked our fine (sic) for 
the Camry letter. However, we believe it is a good idea to 
include the exact information in this way. we can 
effectively coach, quotation marks, NHTSA to use our 
1anguage. 

It is interesting, Mr. Santucci's desk was just 
down the hall from Ms. Yon's desk there at NHTSA. He says, 
Today I spoke to NHTSA regarding the 350 pedal entrapment 
due to floor mats. NHTSA has informed us that they have 
continued, in spite of this recall, to receive reports of 
long-duration, high speed events involving Lexus and the 
Camry -- you see the Camry there -- NHTSA believes the event 
was related to accelerator pedal entrapment by one of the 
following concerns. 

in my discussion today, NHTSA informed me that they 
do not believe that the recall of the all-weather floor mat 
has been effective in reducing the occurrence of 
long-duration high speed events. They believe these events 
will continue to occur. They believe that vehicle must be 
counter measured. You have -- these are going to keep 
happening, if you just say it is the floor mats, it is not 
the floor mats. You need to go back and check your car. 

Now, Mr. Lentz is the president. And on December 
11 -- this is so important -- December 11, 2009, from his 
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desk, he talks about the safety of our owners and the public 
is Toyota's highest priority. I wish that was true before 
our car was manufactured. It says, we're confident that 
the remedy Toyota announced on November 25th addresses the 
root cause. The remedy includes a brake override system 
that cuts engine power if the accelerator and the brake are 
pressed at the same time. 

The issue of unintended acceleration involving 
Toyota and Lexus has been thoroughly -- this is good -- and 
methodically investigated, and none of these studies has 
ever found an electronic throttle control system malfunction 
is cause of the unintended acceleration. I probably can't 
pull it up quick enough, but if you will remember, I just 
kind of went through a time line. And he puts out this 
statement, Mr. Lentz, the president of Toyota, our claim was 
filled -- the Bookout/Schwarz claim was filed in '08. 

in late 2009, Exponent was hired in this case, the 
Exponent litigation team was hired in the case. On December 
11, 2009, before any testing is done, he sends out, I'm 
confident it is not the electronic throttle control system. 
I'm confident. You are? Look next. 

(whereupon, the video deposition of Mr. lames Lentz 
was played.) 

"Q There is no spacing, and toward the middle, 
Representative Stupak says, Okay, and do you agree with me 
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that there is 70 percent of the customers in your database 
we still don't have an answer for their unintended 
acceleration if I can use that word. Mr. Lentz, there are 
many factors that lead to it. Representative Stupak, okay, 
but 70 percent of them we don't have an answer for. is that 
fair to say? Mr. Lentz, that's probably fair to say. First 
of all, this is a letter from Henry waxman and Bart Stupak 
of the congress of the united States to yourself dated 
February 2, 2010, correct? 

"A Yes. 

"Q Do you recall receiving this letter? 

"A Yes. 

"Q It is probably not that often that you get letters 
from congress? 

"A NO. 

"Q And he starts off by say, quote, in an appearance on 
the Today show, you stated that Toyota has studied the 
events of unintended acceleration and that the company is 
quite clear that it has come down to two different issues. 

Do you recall making that statement? 

"A Yes. 

"Q Okay. And then it refers to an appearance that you 

made on CNBC. Says, quote, you repeated this claim and 
reported that Toyota is, quote, very confident that the fix 
in place is going to stop what is going on, end quote. Do 
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you recall making that statement on CNBC? 

"A I don't recall it, but I'm sure it is probably there. 
"Q Okay. And then the authors go on to say, your 
published statements are different than the rep 
representations Toyota officials made on January 27, 2010, 
when they met with the staff of the committee on energy and 
commerce, when the committee staff inquired whether Toyota 
can be certain that the floor mat entrapment and sticky 
accelerator pedals fully explain the reports of unintended 
acceleration in Toyota vehicles, the Toyota officials 
present responded that causes of your unintended 
acceleration are, quote very, very hard to identify, end 
quote. 

Says, quote, on the Today show when asked whether 
electronics in Toyota vehicles could be causing unintended 
acceleration, you rely that electronics were not to blame 
and that both Toyota and, quote, other independents, end 
quote, thoroughly tested your vehicle's electrical systems. 

Do you recall making a statement or statement to 
that effect on the Today show? 

"A Again, I would have to look at the transcript. But I 
would believe to be true what Mr. waxman has said. 

"Q Can you tell me as of February 2, 2010, what your 
understanding was of what independents had tested the 
electronic systems? 

***** this TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


41 

"A My understanding is as of February 2nd that Exponent 
was in the process of testing our systems. 

"Q And when had they been hi red? 

"A I don't know the exact date. I think it was late in 

2009. 

"Q And they were at this point in time in the process of 
testing those systems? 

"A They were testing many aspects of the system. I 
don't know where they were in all their testing." 

Now, the interest part in this, the theme or the 
result, Mr. Lentz had already figured out. There so nothing 
wrong with the electronic throttle control system. But if 
there was, man, the cost to recall all of these and to start 
from scratch and to make these cars safe, there is no 
problem. So he goes and he hires a team from the Exponent 
litigation team to go out and prove what he wanted them to 
prove. And he paid them a lot of money to do that, and they 
were more than willing to help him do that. 

in here, part of that, I guess part of the Exponent 
litigation team came in here. Part of the Exponent 
litigation team came in here. Mr. Arora, who I think was on 
-- I think he said he was on that response team, we had Dr. 
Young, who is employed by Exponent, we have Dr. Livernois, 
who left Exponent at the beginning of 2010 to go work with 
some other Exponent engineers, but who you had been hired by 
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Toyota. 

Then they came in here, along with another company, 
called Carr Engineering, Mr. walker and Mr. Stopschinski in 
this case. And as we heard from the stand, they had 
millions of reasons to testify in the way they wanted to 
testify. To try to blame Ms. Bookout and to get Toyota off 
the hook. I believe that the testimony is that Exponent has 
been paid over $45 million, and I think the testimony is 
that Carr Engineering had been paid over $34 million. They 
can correct me if I'm wrong. 

THE COURT: Mr. Portis, you have about 12 more 

minutes. 

MR. PORTIS: Thank you, your Honor. But Toyota's 
actions spiraled out of control, and it affected real people 
and real circumstances in realtime. Ms. Bookout had 
swelling on her brain, water on the brain, she had a 
closed-head injury. She because malnourished. She had a 
fractured back, fractured face. She spent months in the 
medical facility. 

You saw her, she came in here and testified. She 
is a fighter. She is not going to say, Oh, woe is me, woe 
is me, woe is me. She is a fighter. She does her best. 

She did her best in therapy. She has done her very best to 
get as well as she got. 

Mrs. Schwarz, we heard a lot about Ms. Schwarz. 

***** this TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


43 

And I'm sorry that I did not know her. Part of the damages 
in this case, as you will see, there are damages for the 
wrongful death of Barbara Schwarz. So Charles is allowed 
damages, his grief, loss of society, services, and 
companionship. Sherry, Margie, Julie and Richard, their 
children, they have a claim for grief and loss of 
companionship. 

Then the next page, there is also -- there is also, 
the estate has claim for Ms. Schwarz, her mental pain and 
suffering and the medical and burial expenses. I say this, 
and because -- because before I go, I've got to give you a 
number to consider to reason among yourselves in terms of 
what the damages should be in this case. The law only 
allows is to ask for monetary damages. I suspect the 
Schwarz children would more than happily give up any and all 
monetary damages if their mama could come back in and sit 
with them, have coffee with them, and talk to them on the 
phone. I'm sure they would do that. I'm sure Ms. Bookout 
would love her pre-health condition before she was in this, 
but that is not allowed. The law, the rules, if you find in 
favor of the plaintiff are to award monetary damages. It is 
tough, because you are going, How do measurements someone's 
gri ef. 

And, you know, so I -- I'm going to try convey that 
part to you in the sense of giving you a personal story. 
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This has nothing -- this case has nothing to do with me, but 
it is absolutely true. My first wife was pregnant. She had 
a baby, and the baby was born. And the next day, my wife 
passed away, and that was almost 20 years ago. And even 
today, and I've remarried and have a fabulous, unbelieve, 
great life. I have eight children, four adopted, four 
regular, but they're great kids. 

But down what? Almost 20 years later, my oldest, 
who is just precious and an unbelievable young woman, even 
today, even today, 20 years later, I remember her. I can 
remember what she smelled like. I think of her. But the 
grief is real. 

There is some interesting stories. Charles said 
that was a tremendous loss, he has a shrine to her. He 
remembers her at the Oklahoma State Fair. Sherry says, My 
mom wanted to be a homemaker all her life. She aspired to 
this, and she was great at it. She was a good friend. You 
can remember her testimony, it is just floored me, never 
heard this that she got her mom's pajamas, put them in a 
plastic bag pulled them out and just smelled them. Just so 
I can smell my mom. I just want to remember her. I just 
want to remember my mom. 

Margie says she was a huge emotional support for 
me. She spoke to her mom every day. There is a huge void. 
She still struggles. Julie says, I can see my mom's house 
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from my front yard. It has been six years, and I miss her 
every day. My heart physically hurts. Richard, he was so 
quiet, you remember, unassuming loved his mother. She lit 
up a room. Mom was as good as gold. 

There are going to be some verdict forms that the 
judge has talked to you about. And I want to put these on 
this particular system. This is the verdict form for Ms. 
Jean Bookout. we, the jury, find as follows, in favor of 
the plaintiff and against the defendant. And that, again, 
that is by reasonable -- that is under a different standard 
than the deceit claim, which is clear and convincing 
evidence, which is, we, the jury, find in favor of the 
pi ai ntiff. 

Then on the second page, we have the idea -- there 
is a section on damages, we find the dollar amount. This 
is stuff that you reason among yourselves, we ask that you 
consider and reason among yourselves, but we would ask you 
to return a verdict for Ms. Bookout in the amount of $3 to 
$6 million. Then there is this issue on punitive damages, 
and you can read that, if by clear and convincing defendants 
acted recklessly, which they did, we find by clear and 
convincing that defendants acted intentionally with malice 
toward Ms. Bookout. 

And then the issue related the Schwarz family, very 
similar, we favor -- this is obviously only on the strict 
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liability for the manufacturer's liability claim, we find 
in favor of the plaintiffs, and you would check that or X 
that. Then if you look at instruction 19, we would ask that 
would you return a verdict for the family between $5 million 
and $8 million. Again there is a section on punitive 
damages whether you find by clear and convincing evidence 
whether they acted in recklessness or whether they acted 
intentionally or with malice toward plaintiffs in this case. 

Because this is a serious, serious case. This is 
your discretion. Those numbers are recommendations. This 
is your discretion where you talk among yourselves related 
to the issues in this case. The law says if you find for 
Ms. Bookout and Schwarz you must award damages. 

So your job, I wi11 close here. Thank you for 
listening to me, by the way. when Mr. Takimoto was -- I 
thought I was going to scratch my eyeballs out with that 
person trying to interpret what he says. And I know it has 
been hard. I, again, want to thank you. And I just want to 
let you know that your job is very rewarding, and what you 
have to say, and what your verdict will say will speak 
volumes. I'm telling you, it will speak volumes. And I 
pray that you will render justice in this case on behalf of 
the plaintiff, Ms. Bookout and the Schwarz family. 

Thank you, your Honor. 

THE COURT: Ladies and gentlemen, do you need a 
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brief break before we do the next closing argument? we will 
recess for about 15 minutes. I would remind you: During 
the recess, do not discuss the case, and do not begin to 
form any opinions about the case. 

All rise while the jury exits. 

(whereupon, a short recess was had.) 

THE COURT: we're back on the record. Ladies and 
gentlemen of the jury are present as well as 
Counsel and their clients. 

Mr. Bibb, you can give your closing argument. 

MR. BIBB: Thank you very much, your Honor. 

May it please the court and ladies and gentlemen of 
the jury, this will be the last time that I or anyone 
representing Toyota will have an opportunity to speak with 
you. As Mr. Portis and the court have noted, because the 
plaintiffs begin with their summation of the case and 
because they carry the burden of proving the case to you 
they also have the opportunity speak last in the case. 

Like Mr. Portis, it is traditional that attorneys 
thank the jury for their service, their attention, and 
sometimes their patience with us during the course of the 
trial. Ms. McAndrews, Mr. Jennings, Mr. Teague, Mr. Clark 
and I all wish to thank you for the courtesy that you have 
shown us over the last three weeks. 

when the trial began, I told you-all that we all 
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know from our own common sense and our own everyday 
experience that sometimes people make mistakes while driving 
their cars. And on September 20, 2007, at the end of long 
day, driving on an unfamiliar road, 76-year-old Jean Bookout 
made mistakes in the operation of her car, a 2005 Toyota 
Camry that have brought us together for the past three 
weeks. 

Now it is undisputed that Mrs. Bookout never had 
any problems with either the brakes or the engine of the 
Camry in the two years and 9,600 miles that she owned it 
before the wreck. After the wreck, at least a dozen 
engineers and scientists have spent many hours inspecting 
her car, testing the components of her car, and they have 
found nothing wrong with the throttle system or the braking 
system of her car. Nevertheless, the plaintiff have come 
into this courtroom to claim that there was a defect in the 
software that must have caused her wreck. 

The evidence, ladies and gentlemen, does not 
support that claim, in order to find in favor of the 
plaintiffs in this case, first you must find that it is more 
probably true than not true that on Thursday, September 20, 
2007, at about 6:30 in the evening an unknown unproven and 
undetectable failure occurred in the engine control software 
of Ms. Bookout's car that caused it to accelerate by itself 
and that none of the failsafe and system guards built into 
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the car worked, even though every time those system guards 
and failsafes been tested they have closed the throttle 
within a fraction of a second after the brake pedal is 
pressed. 

Second, you must also find that more likely than 
not pumping the brake pedal on Ms. Bookout's car will 
somehow cause the vehicle to speed up. Again, no one has 
found anything wrong with the brakes, and no one can explain 
a mechanism by which pressing the brake pedal will cause the 
car to accelerate. 

On the other hand, there is a far simpler 
explanation for this crash. Ms. Bookout made a simple, and 
not uncommon mistake, in operating her car. She did not 
step on the brake pedal, but inadvertently stepped on the 
gas pedal. And it was not until it was too late to stop for 
the intersection that she did step on the brake pedal. And 
then even the she didn't press it hard enough to have 
stopped the car before the crash. This crash can be 
reproduced time and again by a combination of pressing the 
accelerator pedal and then brake pedal. 

when we began trial three weeks ago, I told you 
that the evidence and the facts in this case would establish 
three things. First, there is nothing wrong with the engine 
or brakes in Ms. Bookout's Camry that could have caused this 
crash. I think everybody agrees with that. Second, at 
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first the Camry didn't slow down, as Ms. Bookout expected, 
because Ms. Bookout inadvertently pumped the gas pedal when 
she meant to press the brake pedal. Third, by the time Ms. 
Bookout got her foot on the brake pedal, it was too late for 
her to stop the car and a void the cash. 

The evidence introduced during the course of this 
trial supports each of these three points. Let's look at 
that first point. The plaintiffs allege there was something 
wrong with the Toyota Camry's engine control software that 
caused this crash; that's the only thing that they say is 
wrong with her car and that alone caused the crash. They do 
not content that there was anything else wrong with the 
engine or the brakes or anything else for that matter of Ms. 
Bookout's car that could have caused the wreck. 

Likewise, plaintiffs do not claim that the floor 
mats or a sticky accelerator pedal or the cruise control or 
cosmic rays or anything else caused Ms. Bookout's crash. So 
what is the evidence of an alleged software failure in the 
electronic throttle control system? To be blunt, there 
isn't any. 

I sat here and listened to Mr. Portis talk you to 
pretty close to an hour, and did he identify how a defect in 
the software can cause this wreck? Dr. Koopman and Mr. Barr 
came into this courtroom and spent 2 1/2 days criticizing 
Toyota and its software and its hardware. They tried to 
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tell you that just about anything was possible, but coulds 
and maybes and possibles aren't good enough when it comes to 
a court of law. You cannot prove your case by speculation 
or guesswork. 

in this courtroom, you have to prove things are 
more probably true than not true by the greater weight of 
the evidence. And when it came right down to it, plaintiffs 
-- did the plaintiffs show any of you any test demonstrating 
that on September 20, 2007, a software failure more likely 
than not opened the throttle wide enough to make Ms. 
Bookout's car uncontrollable and then keep the throttle open 
after she pressed on the brake pedal? Did they show you 
that? No. They had no evidence of that, because that 
evidence simply doesn't exist. 

Even after Mr. Barr rewrote the software code to do 
things it was never intended to do, every time Mr. Barr 
artificially killed the task, the moment the brake pedal was 
pressed power to the throttle motor was cut and the throttle 
closed. Mr. Barr worked on this for over a year. He used a 
laboratory, had a dynamometer, he had unlimited 
opportunities to test his altered computer code to produce 
an open throttle that was unresponsive to the brakes. He 
never could. 

Even though he dismissed his tests as being 
limited, tests that he earlier called extensive and 
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scientifically necessary to prove his theory, the car went 
into a failsafe condition 100 percent of the time and closed 
the throttle instantly whenever the brake pedal was 
depressed. 

But it wasn't only Mr. Barr. Mr. Arora duplicated 
Mr. Barr's artificial task death. He rewrote the software 
code just like Mr. Barr had, and he ran an extensive set of 
150 tests on a test track. Every time the brake was 
pressed, power to the throttle motor was cut, and the 
throttle closed within a fraction of a second. The 
failsafes, the system guards worked every, every single 
ti me. 

Similarly, ladies and gentlemen, when Toyota's 
throttle control software was examined by the National 
Aeronautics and Space Administration, NASA, at the request 
of the National Highway Traffic Safety Administration, a 
part of the Department of Transportation, two separate 
agencies of the U.S. Government, NASA and NHTSA came to the 
same conclusion; there are no flaws in the software code of 
the Toyota electronic throttle control system that would 
cause unintended acceleration. 

Let's take look at NHTSA's final report issued in 
February of 2011 , 2 1/2 years ago. we looked at this with 
Dr. Young on Tuesday, in the two weeks that the plaintiffs 
took putting on evidence, after evidence, after evidence, 
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they never showed you the conclusions that were reached by 
the scientists at NASA and the engineers at NHTSA who spent 
almost a year of their time studying this. 

They conclude after conducting the most exacting 
study of a motor vehicle electronic control system ever 
conducted by a government agency, NASA did not find that the 
electronic throttle control electronics are a likely cause 
of large throttle openings in Toyota vehicles as described 
in consumers' complaints to the National Highway Traffic and 
Safety Administration. 

NASA found that many safety features are designed 
into the electronic throttle control system to prevent 
unintended acceleration, and if faults are detected to cause 
the initiation of safe modes of operation that limit 
acceleration such as limp home and fuel-cut strategy; 
exactly what Mr. Barr had to concede and what Mr. Arora told 
you about. 

This is the most important. NASA found no flaws in 
the software code controlling the Toyota electronic throttle 
control system that would cause unintended acceleration. 
Ladies and gentlemen, that's the bottom line. No one has 
ever been able to produce unintended acceleration through 
any kind of throttle control software flaw any 2005 Toyota 
Camry, much less Ms. Bookout's. No one has come into this 
courtroom over the past three weeks to demonstrate to you 
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that on September 20 more likely than not a software flaw 
made Ms. Bookout's car uncontrollable. 

if someone, if anyone had been able to do that, I 
am sure that plaintiffs' lawyers would have brought that 
person in here to show you. Furthermore, Mr. Barr's tests 
and Mr. Arora's tests confirm that if, in fact, a software 
failure occurs with a task death that would never cause Ms. 
Bookout's accident. 

if you recall, I talked with Dr. Barr about that, 
we looked at three possibles. There are -- assuming for the 
sake of an argument that there was a software failure, that 
there was this memory corruption that they talk about, and 
you had that happen on the ramp at Texanna Road off Highway 
69 , there are only three possible scenarios, none of which 
will produce Ms. Bookout's accident. 

First, Ms. Bookout could have her foot on the gas 
pedal, and the task dies, if that happens, the throttle 
sticks at that last commanded position. Then as soon as she 
puts her foot on the brake pedal, the switch goes on, her 
lights come on in the back, and it cuts -- the brake switch 
cuts power to the throttle motor, and the throttle motor 
goes to idle. She then would have been able to stop her car 
very easily, just like you are pulling up to the light down 
here at Park and Harvey. 

Second, Ms. Bookout could have had her foot on the 
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brake pedal when the task died, if that happens, then her 
right foot is no on the gas pedal, the engine is at idle and 
again it is like pulling up to the corner of Harvey and 
Park. It is a failsafe system. Third option is she doesn't 
have her foot on either pedal, if that happens, again, the 
task dies with the car at idle, she puts her foot on the 
brake pedal, the car goes to failsafe, the throttle motor is 
cut, and she would be able to coast to a stop at the corner 
of Park and Harvey; that was proven every single time. 

Mr. Barr grudgingly agreed that he could not 
reproduce that, and he tried to turn it on me. I don't know 
if you remember, he said, unfortunately, Toyota, you can't 
prove that it can't happen; that's not Toyota's burden, 
that's the plaintiff's burden to prove that it could happen 
and it did happen. And they haven't proven that to you, and 
that's what we're here about today. You have got to find 
that a defect in this software caused this accident, and 
there has been no evidence of that introduced. 

Now, if you find that the plaintiffs have failed to 
prove by the greater weight of the evidence that it is more 
probably true than not true that this unknown and unproven 
software failure caused Ms. Bookout's wreck, then you must 
return a verdict for Toyota, because they have failed to 
carry their burden of proof. 

if you don't find the vehicle defective, then there 
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is no deceit, we can't deceive somebody about a 
nondefective product, especially when you have to apply this 
higher burden, this clear and convincing burden to the 
deceit claim. 

Now, undaunted, undaunted, I've got to hand it to 
them, undaunted by this total lack of evidence that somehow 
a software failure can result in unintended acceleration, 
plaintiffs, during the course of this trial, made some 
outlandish claims that Toyota somehow intentionally misled 
NHTSA or failed to produce information to NASA. But what is 
the evidence supporting those allegations? There simply 
isn't any. The simple truth is that neither NHTSA or NASA 
has retracted or made any change whatsoever in that 
conclusion that we saw up there given 2 1/2 years ago. if 
they had, I am sure the plaintiffs would have brought that 
evidence in for you to hear. 

Now, in addition, in his opening statement, Mr. 
Beasley made a number of representations and asked you to 
hold him to it. He told you that NHTSA was underfunded and 
overworked, where was that evidence? There wasn't any. 
NHTSA and NASA and a group of more than 30 scientists and 
engineers conducted the most exacting study of automotive 
electronics ever conducted. They concluded that Toyota's 
electronic throttle control system was not the cause of 
unintended acceleration; that's what you have heard in three 
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weeks in this courtroom. 

Let's go to point two. Somewhere up on that exit 
ramp the Camry didn't slow down as Ms. Bookout expected it 
to. And why is that? we know the brakes worked on the car. 
Ms. Bookout says she pumped the brake pedal, but the car 
accelerated faster, if she pumped the brake pedal, the car 
will slow down. There has been a lot of evidence that 
indicates that she probably pumped the gas pedal, 
inadvertently. I'm not saying that she did it on purpose, 
I'm not saying that she is a bad person for doing it, but 
people make mistakes driving cars. 

First off, let's take a look at Ms. Bookout's 
testimony. She sat in the witness stand and testified that 
the car -- and Mr. Jennings asked her, the car went faster 
when she pumped the brake. Again, her car, like all cars, 
won't got faster when the brake is applied no matter what, 
even if the throttle, even if the gas pedal is open, pressed 
down. Everybody will agree that, in fact, engineers from 
both sides proved that. 

Mr. Hannemann and Mr. Stopschinski both ran tests 
where they pumped the brake while at the same time holding 
the gas pedal down. Remember, we looked at this with him. 
There is a lot of data on this. But when he is pumping the 
brake pedal here, this is the speed here. And every time he 
hits the brake, the speed drops. He hits the brake, the 
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speed drops. He hits the brake, the speed drops; that's 
with the throttle, he is holding the throttle up here wide 
open. 

The brakes will slow the car even if the gas pedal 
is depressed. Mr. Stopschinski did the very same thing. 

Here is his graph. Pumped the brake, the speed drops, pump 
the brake, the speed drops, pump the brake, the speed drops, 
pump the brake and hold the brake and the speed goes to 
zero. Both of these gentlemen were using 2005 Camrys, just 
like Ms. Bookout's car. 

when the brake is pressed and released, Mr. 
Hannemann made one other statement that I found really 
important in this case. He told us the car would pitch 
forward. As you slowed, the car just like if you pushed on 
your brakes hard, the car will nose dive a little bit. Ms. 
Bookout has never described the car pitching forward as she 
pumped that brake going down that ramp. So if Ms. Bookout 
is pumping the pedal, ladies and gentlemen, it is more 
probably true than that is pressing the gas pedal. 

So do people sometimes inadvertently hit the gas 
pedal when they mean to hit the brake pedal? Absolutely. 

No one disputes that. Dr. Young told us that scientists 
found that for every 50 foot movements, that is moving from 
one pedal to the another pedal, people make a minor pedal 
error. They don't hit exactly in the middle of the pedal. 
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They're kind of on the edge of the brake pedal, we have 
probably all done that from time to time. 

About every 500 foot movements, people may make a 
major pedal error; that is, hit the brake when they meant 
the gas, or hit the pedal too hard. Those things are fairly 
common. The experts also agree that the most common cause 
of unintended acceleration events is pedal misapplication. 
This chart is carbon dated. This dates back two weeks. One 
of the first expert witnesses that the plaintiffs called was 
Mr. Gill. And I asked him, well, isn't the most common 
cause of UA driver error, and he agreed with me. Everybody 
that was asked that would agree with me. 

Mr. Hannemann agreed, he was the plaintiffs' 
witness. Dr. Young has published on it, he will agree with 
that. Mr. Gill had to grudgingly admit, well, this case 
could be caused by pedal error. Dr. Young, volumes of 
scientific literature published over the last 30 years 
established this. There have been at least six studies from 
the united States Government, all of which confirm that 
unintended acceleration events are mostly the result of 
pedal errors where there is no evidence of floor mat 
entrapment or some mechanical cause, and we have neither of 
those in this case. 

Dr. Young has also written a number of scientific 
papers about the subject of pedal error causing unintended 
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acceleration. These are papers not written for this 
lawsuit. These are papers -- peer-reviewed scientific 
literature dating back to the 1990s. Dr. Young also talked 
about risk factors for making pedal errors such as 
inattention and distraction, what is it? inattention and 
distraction is number one. Failure to reduce speed is 
number two. Another one is navigation activities. 

You recall that Ms. Bookout usually didn't drive 
them to the lake house, it was usually Ms. Schwarz's job to 
drive. So when she was driving, she had to rely on Ms. 
Schwarz to tell her where to turn, we know Ms. Bookout's 
accident occurred right after she had been told by Ms. 
Schwarz to turn at Texanna Road, and then Ms. Schwarz 
realized that was the wrong exhibit, and they were trying to 
figure out where they should turn around when this event 
occurred. Navigation activities not only distract the 
driver, causing pedal errors, but they also slow down the 
driver's reaction time, making you go further down the ramp 
before you realize that you have got to brake. 

And science also confirms something we all probably 
know that the decrease in physical abilities as we get older 
is a significant risk factor for making pedal errors; that 
is just common sense. As your physical abilities decrease, 
you're more prone to making errors in complex tasks like 
driving a car, especially if you're distracted by a 
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navigation error, an unexpected navigation problem. 

in addition to the physical decline, the evidence 
was both Mrs. Bookout and Ms. Schwarz had started noticing 
some memory loss that comes along with ageing. They even 
joked about that between themselves, in fact, Ms. Schwarz 
had been diagnosed with mild dementia earlier that year, 
diagnosed only after her daughters took her to see a doctor. 

Once pedal error occurs, Dr. Young also told us 
that scientific literature reports that panic is a common 
result, what happened to Ms. Bookout when the car didn't 
slow down? She told us all twice that she panicked, and 
that she was so panicked that she didn't know what to do. 

So would panicked people really persist in pushing the 
accelerator pedal when they meant to apply the brake? 
Absolutely. 

we talked with Dr. Gill and with Dr. Young about 
the NTSB report from the Santa Monica accident, the farmer's 
market, where the guy drove through the farmer's market for 
750 feet. They concluded the accident driver most likely 
reverted to the habitual response of hard braking or pumping 
the brakes as his stress level increased and the vehicle 
failed to slow. But because his foot was on the accelerator 
rather than the brake pedal, this response lead to increased 
accelerations. 

in addition with Dr. Gill, remember we saw the 
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video of the young woman pumping the gas pedal during the 
Cooper study. Remember this early on. She thinks she is 
pumping the brake. Finally, the test administer in the set 
next to her has to apply the brake to stop the vehicle. 

This was the study, if you recall, that the plaintiffs' 
lawyers paid for, and it shows people pumping the 
accelerator when they meant to pump the brake. 

This brings me to my third point. By the time Ms. 
Bookout got on the brake pedal, it was too late for her to 
stop the car and avoid the crash. Ms. Bookout simply braked 
too late and then too little, we know about the tire marks 
of this crash primarily from Trooper J.w. Duerson. Trooper 
Duerson, in his testimony in this case, said that the marks 
were -- this is his words -- the marks were prominent. I 
could see them. Six years ago, I mean, I would say they 
were dark. Dark? They were dark enough there that you 
wouldn't confuse them with anything else. 

Yes, she put her brakes on, and was able to slow 
the car by some 15 or 20 miles an hour before impact, but 
that was too late, we've heard discussion about, well, you 
can stop this car at 133 feet. You stop this car in a lot 
less than that, frankly, if you apply the brake really hard, 
we saw some testing, and we he look at that in a moment, 
that Mr. Stopschinski did. 

Even with the throttle held open, he could stop the 
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car with just 25 pounds, far less than any other test that 
we saw, but it took a lot of distance. It took him about 
400 feet to stop the car with the throttle held open but 
only 25 pounds applied to it. if you don't apply a lot of 
pressure to the brake pedal, your stopping distance gets 
longer, we all know that from how we operate our cars. 

Now, the plaintiffs initially, though, started 
talking about these tire marks had to be made by the parking 
brake. Let's talk about the parking brake for just a 
minute. Ms. Bookout admitted on the stand that she just has 
no memory of pulling the parking brake up. The one and only 
witness who testified that the parking brake was applied 
before the crash was Katherine western, and she based this 
on the recollection of the statements that she got from 
Barbara Schwarz. 

She also testified, and we heard her earlier, that 
the parking brake handle appeared to be pulled up. well, we 
also heard from Paramedic Bradley Smith who testified that 
Ms. Bookout who agitated and confused grabbed the parking 
brake handle as he was trying, with another paramedic to get 
her out of the car. It took two paramedics. You saw how 
big Mr. Smith was, to get little Ms. Bookout out of the car, 
and then he heard, he heard the parking brake handle ratchet 
as it was pulled up. 

Second, we had Dr. Livernois's photograph of the 
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exemplar here. And by happenstance, the parking brake is in 
one of his photographs, and the parking brake is not 
applied. That is where the parking brake is when it is off 
so you have enough room to get your hand under it to pull it 
up. You can draw your own conclusions about what Ms. 
western saw that day based on her testimony. But remember, 
she also said she heard the tires spinning when she was 
there, yet Trooper Duerson came and testified there was no 
evidence that the tires were spinning at the point of rest. 

And, finally, what did Dr. Gill, their human 
factors witness say? Dr. Gill said it was extraordinari1y 
rare for someone to apply the parking brake during an 
unintended acceleration event. Finally, and this is 
probably a big dispute between the parties, applying the 
parking brake while the vehicle is turning and heading into 
the right turn lane will cause the vehicle to spinout, we 
saw that in the testing that Mr. Stopschinski and Mr. walker 
conducted, and that's exactly what Mr. Hannemann said too. 
if you have any steering input into the car at all, then the 
car will spinout when the parking brake is applied. 

And, you know, Mr. Stopschinski and Mr. walker 
didn't pick how they ran their tests just because of the way 
they wanted them run. They picked the place where they 
needed that tire mark to start on their testing from where 
Trooper Duerson told them. Remember, Mr. Stopschinski went 
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out and met with Trooper Duerson twice at the scene to make 
sure he understood where this tire mark was because it 
wasn't there anymore by the time the lawsuit was filed, in 
fact, they paved this strip. 

So he had Trooper Duerson put -- to mark that spot. 
He then spray painted a green dot there so that when he and 
Mr. walker ran their tests they knew where the dot was going 
to be, they knew they had to have the right side tires cross 
that dot. To do that, you had to put a steering input in 
and apply the parking brake, when you do you that, the car 
will spinout. 

Now, if you apply the service brakes, that is the 
foot brake on the car, you apply the brakes to all four 
wheels. And, also, as you come into this curve, once you 
put your steering in, then you release the steering to 
continue to make the curve, if Ms. Bookout put her brakes 
on, her service brakes on and release the steering, she will 
go straight ahead, that's what we saw with those tire marks. 

while we're talking about the tire marks, it became 
painfully clear that during this case that anti 1ock-brakes 
can leave tire marks. Mr. McCort, the reconstructionist for 
the plaintiffs, didn't want to agree with it. we look at 
the Society of Automotive Engineers paper with him. And if 
we look, Mr. walker had some tests run with the exemplar 
2005 Camry with exactly the same brand and type and size 
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tire as was on Mrs. Bookout's Camry. And you can make 
braking tire marks with anti 1ock-brakes, no question about 
i t. 

So as a result of that, the plaintiffs have 
slightly changed their tactics and now take the position 
that the tests run by Mr. walker and Mr. Arora prove that 
Ms. Bookout could've stopped her car before she got off the 
highway. I don't disagree with that. She could have 
stopped the car if she braked early enough. Their solution 
is, well, it must mean that the throttle was held open, 
well, there simply, again, no evidence that there was a 
software failure that could keep the throttle open once you 
apply the brakes. 

But in any event, the tests that Mr. walker ran 
were at 30 to 50 pounds of force. The test Mr. Arora ran 
were with a machine applying 60 pounds of force. And all 
these tests show that all things being equal, if you apply 
enough pressure to the brake pedal you can stop in a 
relatively short distance. 

Now, Ms. Bookout, remember, said that she panicked 
and she didn't know what to do. And, unfortunately, that 
panic apparently led to her not pressing the brake soon 
enough or hard enough to stop before the crash. See, Mr. 
Stopschinski, remember he ran some tests where he held the 
throttle open where it was at 70 miles an hour. He kept 
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that throttle at about 15 to 20 percent open throttle, which 
is what you needed to go 70 miles an hour, and held it 
there. And then he braked with only about 25 pounds of 
force, and it took him, what, almost 400 feet to stop, but 
even with that light brake application you can bring the car 
to a stop. 

if this shows that irrespective of what the 
throttle opening is, if Ms. Bookout didn't apply enough 
brake pressure to that brake pedal, it could take some 
distance to stop the car. And that's what we saw. And you 
don't have to have all the wheels locked up to cause a tire 
mark. As we saw, we only really had the right rear or the 
right side tires making that mark, because the left side 
tires didn't make a mark until about 25 feet from the impact 
point. So you didn't have full braking at the car in this 
accident. 

Now, let me address just a few other things. This 
is kind of the defendant has to respond to claims made by 
the plaintiffs in this case, we have heard, and I was kind 
of surprised, maybe they will play it in rebuttal, but Mr. 
Toyoda's statements to congress. That statement was made in 
February of 2010. It is was a question. You heard the 
question to him was about an e-mail congresswoman had gotten 
from a constituent complaining about an engine problem in 
her 2008 Toyota truck. It wasn't about Ms. Bookout's crash 
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at all, it was long before NASA and NHTSA found no problems 
with the software in the Toyota vehicles. 

Did anyone really believe that Mr. Toyoda meant 
that we just ignored the facts of claims made against 
Toyota, that we shouldn't investigate and find out about 
what the truth is about what caused the accident? we saw 
some e-mails a few moments ago about some all-weather floor 
mats that they were campaigning in -- so campaigning isn't 
working, so we're recalling. 

And then Toyota ended up recalling 100,000 floor 
mats, but none of those related to the 2005 Camry, that 
vehicle, that was an '07 and '08 Lexus and Camry vehicle, 
in fact, Ms. Bookout's car you couldn't even get the 
all-weather floor mat for it, they didn't make one. And as 
far as having anything to do with this crash, everybody 
agrees that the floor mats had nothing to do with it. 

Finally, ladies and gentlemen, remember about going 
back to Mr. Toyoda's statement about he wouldn't blame the 
customer, if you recall, the evidence in this case is that 
the estate of Barbara Schwarz hired a lawyer who did an 
investigation then made a claim against lean Bookout for the 
wrongful death of Ms. Schwarz. That position is no 
different than the position that Toyota is in today. 

The other thing is about this 400 percent increase 
in these unintended acceleration claims, and this 70 percent 
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of the complaints didn't involve floor mats or sticky 
pedals, where are the documents that those claims came 
from? You won't find them among the exhibits when you go 
back to deliberate. The alleged 400 percent increase that 
we heard yesterday was generated -- it was generated way 
back in 2004, involved looking at some 2002 and 2003 Toyota 
Camrys, Solaras and Lexus ES300. It didn't involve the 
vehicle that Ms. Bookout was driving. 

It apparently was preliminary and an incorrect 
figure. Because when the investigation was completed and 
closed, NHTSA had a total of 20 plus 43 is 63 claims out of 
-- 20 complaints, 43 warranty claims reported by Toyota to 
NHTSA, like they are withholding something, and it 982,108 
vehicles. That is a complaint rate of about 0.0064 percent, 
not 400 percent. The 70 percent figure, that is misleading 
as well. That number was pulled up early 2010 at the time 
of the congressional hearings that the plaintiffs have 
talked a lot about. 

First, we know that most sudden acceleration 
incidents are the result of pedal error and not mechanical 
fault, we know there has been studies of this when specific 
incidents are actually investigated. NHTSA went out and 
identified 58 alleged unintended acceleration incidents in 
2010. where they had pre-crash recording capabilities. And 
the purpose of this was they wanted to find -- to gain 
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insight into the vehicle's performance and to discern the 
drive's actions during the incident. 

when they did that, they found some of them they 
didn't have data available, 12 of them they ruled were 
simply not unintended accelerations. But out of the 40 
remaining, 39 were found to be pedal misapplication, and one 
a floor mat entrapment. None of those incidents was 
attributable to some sort of the software failure. 

The plaintiffs also have spent a lot of time 
talking about MISRA coding guidelines; that is a huge red 
herring. The evidence is that of all the automakers in the 
world, only five of them are members of MISRA. Toyota had 
developed its own propriety coding standards before MISRA 
even came into existence. And I wish I brought it, I forget 
to bring my slide from Mr. Barr, but Mr. Barr developed his 
own coding standards, if you remember, he had a book on 
there and it said zero bugs, period. 

And I said, well, that's not true, you just told us 
there are bugs in everything, well, he hemmed and hawed 
about it. I finally said, well, I'm not going to judge a 
book by its cover. He had his own coding standards. He 
agreed they didn't coincide with MISRA, that they deviated, 
or as plaintiff say, violated MISRA. MISRA coding 
standards, or coding standards are all -- they're just -- 
they're just different from one to the next, but differences 
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don't mean errors. Differences in punctuation or spelling 
are not errors, like Mr. Arora explained. 

Mr. Portis also talked to you that by pumping the 
brake pedal Ms. Bookout depleted the vacuum power assist, 
and that made it harder for her to stop the car. She 
pressed hard enough to get the brake to leave at least a 
mark on the asphalt. But Mr. Hannemann testified that 
having power brake assist, which is a system that was in 
this vehicle, was industry standard in 2005. Mr. walker 
affirmed that statement with a survey he had done. 

More than 90 percent of all cars in 2005 had vacuum 
power assist, just like the one in this Camry. Furthermore, 
the claim that the vacuum was deleted by Ms. Bookout's brake 
pumping, allegedly, doesn't fit the facts of the case. 

First, whatever pedal she pushed made the car go faster. 

And the brakes won't do that, the accelerator pedal will. 

So you won't deplete the brake boost if you're pressing the 
gas pedal. 

Second, even the plaintiffs admit that the only way 
to deplete the vacuum is to pump the brake vigorously while 
the throttle is more than 30 percent open. Mr. 

Stopschinski's testing showed that the throttle opening on 
Highway 69 at 70 miles an hour is only about 15 or 20 
percent. At that size of an opening, even if you pump the 
brakes, the vacuum boost is immediately replenished and you 
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never lose it. 

Finally, we talked with Mr. Hannemann about that if 
you're in this failsafe mode, and you only have 6 1/2 
percent open, we talked about that, if you're at 6.5 degrees 
or at idle you can pump the brakes all day long and never 
lose vacuum assist. Anything less than a 10 percent 
opening, Mr. Hannemann said would automatically replenish 
the brake boost, why is all of this important? Because 
everybody agree if she had full power brakes there is no 
reason that Ms. Bookout couldn't have brought her Camry to a 
complete stop before running through the intersection, even 
if the throttle was wide open. 

The plaintiffs have been critical of the design of 
the Toyota electronic throttle control system in the Camry. 
They talk about the single point of failure, well, let's 
look at this. This was a slide we saw with Mr. Arora. To 
the contrary, this system has redundancies at every level. 
There are two signals that come in from the accelerator 
pedal. 

There are then two signals, one to the 
subprocessor, one to the main processor, both of which have 
an analog to digital converter, I would note. That data is 
updated more than hundred times a second, sends the command 
to the throttle motor. The throttle motor opens and then 
sends two signals back to the monitor CPU and sends motor 
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current back to the analog and digital convertor. Then if 
there is a problem, there is a throttle power cut command 
that goes to the power supply and could shut the throttle 
down. 

in any event, you have all these feedbacks. You 
have the other inputs, the brake lamp switch, the STP, 
inputs from air-conditioning and the transmission, all of 
which is fed through this system that has multiple redundant 
systems. There is no single point of failure in this 
system. Mr. Arora disagrees strongly with Mr. Barr on that 
point. But the most important thing is that if at any time 
any of these multiple redundant signals do not agree, then 
the system will go into failsafe, and the fail safes always 
trigger a diagnostic trouble code of an engine light on the 
instrument panel that reduces engine power or may shut the 
engine down altogether. 

And we saw Mr. Arora's testing where he introduced 
that fault, touched the brake pedal and the lights came on 
the dash, the temperature went down, and the engine stalled 
out. During the two years and 9,600 miles that Ms. Bookout 
drove the Camry, check engine light never came on. She 
never had any problems with the engine in this car. in 
fact, a year and a half after the wreck, the engine on Ms. 
Bookout's Camry could still be started using the original 
batter, ran normally. There were no diagnostic trouble 
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codes. Simply no physical evidence there was any 
malfunction of the electronic throttle control system on the 
day of Ms. Bookout's crash. 

Lacking any evidence of defect, the plaintiffs' 
lawyers have turned to some witnesses from -- to attack how 
much witnesses have been paid. And you know what, both 
sides have very well compensated experts, no doubt about it. 
The question is, what sort of analysis have those experts 
done, the quality of the evidence; that is what the court 
told you you need to look at. 

Take, for example, Mr. Stopschinski. Mr. 
Stopschinski inspected the vehicle in early 2009. He has 
been to the scene twice, he met with Trooper Duerson twice 
to make sure the reconstruction was accurate. He ran rests 
with an exemplar at the scene with Trooper Duerson? He 
conducted brake tests on the vehicle in Houston. He even 
built a detailed scale model of the scene so we could all 
understand the geometry and length of the off-ramp. 

On the other hand, we had Mr. McCort. He got the 
length of the tire mark wrong. He had it at 175 feet in his 
deposition, which he repeated several times through his 
deposition. He only corrected that error at the suggestion 
of counsel the weekend before we started trial. He didn't 
run any tests, did no analysis, other than punching in some 
numbers into the computer. Even then, in cross-examination 
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by Mr. Jennings, he showed that he kind of jimmied the 
numbers to get to his result. 

And what about Mr. Barr? Mr. Barr, want to talk 
about money, he was the most highly paid expert that came in 
here. I underestimated it. I though he has was getting 
400, he told me he was being paid 525. I was trying to get 
a deal out of him. He said he spent at least 1,000, or 
perhaps more than 1,000 hours, what did he do? He wrote an 
initial report where he misunderstood his own data. He said 
the failsafe system wouldn't have cut off the throttle, in 
fact, Mr. Arora had to point it out to him that he was wrong 
about that. That error he then corrected, but he has not 
been able to find anything, anything to cause the throttle 
to open that would not be cancelled by application of the 
brakes, what, at $500 an hour times 1,000 hours, he had 
been paid half a million dollars himself. 

Now, plaintiffs played some sound bites and clips 
from a whole bunch of Toyota employees. And you have seen, 
because I had to go back and correct some of the, they have 
chosen, picked and chose them, we had some slides where 
they only had the answer, not what the question was. So we 
have to be careful about buying into too much into what 
excerpts and sound bites that you heard. 

And the folks, they showed you several videotaped 
depositions. And believe me, wel1-intention people who 
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claim that the car accelerated on their own in an attempt to 
prove to you that there was a defect in Ms. Bookout's car 
that occurred in September 20, 2007. And it has to be a 
defect in the software. Some of these people, if you recall 
their testimony, said the car accelerated when they had 
their foot on the gas. Others stacked heavy, all-weather 
mats. 

That first witness that we saw, Ms. Pries-Morrison, 
remember she held up the mat to show us the mat in that car. 
Others, Mr. Heinrich, he wrote an e-mail back to Toyota 
thanking them for advising him to take his mat out of the 
car and not stack it is on top of the carpeted mat. Ms. 
Reech also had an all-weather floor mat in her car, another 
known cause of unintended acceleration. 

The van Alfens, well, they had an EDR in that car, 
and it showed no brake application. It was a coasting 
accident. And Colleen Lambert. Colleen Lambert, if you 
will recall, she showed some pictures of how her incident 
allegedly happened. And she was pulling up to this corner 
her here, and she is here, she pulls up here to go around 
the corner. And when she gets around the corner, she ran 
into a parked car here. She says she covered about 40 or 50 
feet and it took her 10 to 15 seconds to do that. That is 
was sudden acceleration? 40 feet? 50 feet in 10 to 15 
seconds? That's 3 or 4 feet a second. You walk that fast 
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that is a very -- that is not sudden acceleration, that is 
somebody not paying attention to where they're going and 
clipping a parked car. 

So what does that leave us? what does the physical 
evidence tell us about what happened to Ms. Bookout on 
September 20, 2007? First, there is nothing wrong with the 
engine or brakes on the Camry that can cause the accident. 
Ms. Bookout had no problems with the engine or brakes, no 
one found any problems with the software that can cause 
unintended acceleration. 

Second, if you push the brake on the Camry it will 
slow down, if you push the gas pedal, the car will speed 
up. if Ms. Bookout had been pushing the brake pedal, as she 
believed she was, the car would have slowed down, not sped 
up. Everybody agrees with that. There is no way that 
pressing the brake pedal on this Camry, or any other car. 

Can make the car speed up. 

Third, Ms. Bookout didn't -- did apply the brakes, 
but just didn't apply them hard enough or soon enough to 
stop the car before she blew through the stop sign and ran 
into the ditch, if she applied the brakes earlier, she 
could have brought the card safely to a stop, as she had 
done countless times before. 

Let me spend just a couple of moments about 
damages. Mr. Portis talked to you a little bit about them, 
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Mr. Beasley may talk to you some more, we know that Ms. 
Bookout was seriously injured, we know how the Schwarz 
family has been affected by Ms. Schwarz's death. At that 
time, obviously, both Ms. Bookout and Ms. Schwarz were 
retired. They don't have any lost earnings. They didn't 
supply any financial support to their children, they were 
all grown and on their own. 

Ms. Bookout is now 82 years old. She suffers from 
a hereditary condition that causes her to have too much iron 
in her blood. It causes her dizziness and weakness, but 
that is unrelated to the accident. Now, the plaintiffs 
didn't call a doctor who had seen Ms. Bookout in say the 
past two years to talk about her condition. 

Ms. Schwarz must have been a wonderful person, but 
as you heard, she suffered from Hepatitis-C for a number of 
years. Because of some concerns about forgetfulness, her 
daughters took her to the doctor in June of 2007. This is 
into the evidence, the doctor administered a mental test to 
her. She had some trouble with the date, she had some 
trouble with recall, when asked to write a sentence, she 
said, I'm so scared. She had some trouble with spatial 
relations. And visuospatial issues, that is really 
important if you're trying to give directions is a car. 

You already know Ms. Bookout and Ms. Schwarz, the 
Schwarz family, they're all very nice folks, we don't 
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1 dispute about the injuries or the Schwarz family suffering a 

2 terrible loss in this accident. As I told you three weeks 

3 ago, if that were the only thing that we were in court 

4 about, we wouldn't be here at all. 

5 Toyota is not here to blame Ms. Bookout. we're 

6 here because Toyota has the right to come to this courtroom 

7 and explain that there is nothing wrong with the Toyota 

8 vehicle that could cause this accident or the injuries to 

9 Ms. Bookout or Ms. Schwarz. And, in fact, in three weeks 

10 we've not seen anything in this software that could cause 

11 this accident. 

12 And about, I would say, 30 or 45 minutes, ladies 

13 and gentlemen, you will start a very difficult task. And 

14 it's a very hard task. It is going to be the hardest part 

15 of this case for you all. Because if you render a verdict 

16 for Toyota, you're going to have to be willing to look Ms. 

17 Bookout and the Schwarz family in the eyes and say, I don't 

18 agree with your lawyers, we don't believe the Camry was 

19 defective, we don't think it caused this wreck. It will be 

20 really hard to do that. 

21 On the other hand, it is pretty easy to say, Okay, 

22 let's give them some money. They asked for 3 to 5 and 6 to 

23 8 million dollars. And Toyota, you can sit back and say, 

24 Toyota can afford it, it is a big corporation. But, you 

25 know, ladies and gentlemen, you know that's not right. You 
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cannot award money simply because Toyota could afford it. 
That's not what the judicial system is about. You can't 
award money just because you feel sorry for Ms. Bookout or 
for the Schwarz family. 

You have been instructed that sympathy cannot enter 
into your deliberations at all. when you were empaneled as 
jurors nearly three weeks ago, you all agreed that you would 
decide this case solely on the facts and the evidence 
introduced into this courtroom. Now is the time to put that 
commitment to the test. 

Like Mr. Portis, the last thing that I will do is 
talk to you about the verdict form. It is pretty simple, 
and it is pretty understandable, if you agree that the 
plaintiffs have not proven their case to be more probably 
true that there was some software defect that nobody has 
proven, if you don't believe that they have proven that, 
then you will find on the product liability claim in favor 
of the defendants. 

The deceit claim, you have to turn the page for Ms. 
Bookout. At the top of page 2, there is the question again, 
in favor of the defendants. And for Ms. Schwarz and the 
Schwarz family, if you find in favor of Toyota, it is the 
last box on the front page you can check that, when you 
have done that, you're finished. 

Ladies and gentlemen, it has been a long and hard 
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fought trial. A lot of us didn't think we would still be 
here three weeks when we came together on the first time on 
October 7. There was some doubt that we would get all the 
jurors to be able to hang with us for three weeks, but we're 
here, and the plaintiffs have not carried their burden of 
proof. 

Now, Mr. Beasley is going to get to address you one 
more time. Neither Mr. Jennings nor I nor Mr. Teague will 
get to respond to what he says. As you listen to Mr. 
Beasley, I want you to think to yourselves, how would Mr. 
Jennings, how would Mr. Bibb, how would Mr. Teague respond 
to that if they had a chance. 

when you retire to deliberate, keep the facts in 
mind. Don't be swayed by guesswork or speculation, when 
you look at the facts of this case, the plaintiff have 
failed to prove that there is a software problem in the 
Toyota Camry that could cause this accident. 

I thank you very much for your attention for the u 
hour. Your Honor, thank you very much. 

THE COURT: Mr. Beasley. 

MR. BEASLEY: May it please the court, ladies and 
gentlemen of the jury, I would be remiss if I didn't say 
that we all appreciate your attention. I tried lawsuits for 
a long time, and I can truthfully say that I've never had a 
jury that listened to complicated stuff, simple stuff, 
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everything. And we all appreciate it, both sides appreciate 
it. That is what makes this justice system work. And I'm a 
strong believer in that system, in fact, without the 
justice system, without juries like you and judges like 
this, and lawyers on both sides, the system wouldn't work. 

You've heard a lot of complicated, sometimes really 
probably more difficult to understand things than maybe you 
anticipated when you came into this courtroom, when I 
started this trial, I made a very simple chart. I'm 
embarrassed to put it up, because it is not nearly like all 
these fancy things, but it kind of laid the case out. 

when you think back on it, that little simple chart 
really tells you what this lawsuit was all about. Now, I'm 
going to have to respond to some of the things that was said 
by the defendants in their closing argument. Number one, 
the NASA report. I want you to be very, very cautious in 
going about this particular report. Read it. Because you 
will find out that the NASA people said, first of all, they 
did not have all the information. They didn't have the 
source code on the monitor CPU, and that is critically 
important, and that is in the information. 

They also said that what they did did not disprove 
the allegations that had been made over the years about the 
problems on the sudden acceleration; that is in the report, 
in fact, when you read the report, the report really helps 
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us more than it helps Toyota. Bit I want to really bring 
this down to two documents right now, and we will talk about 
these briefly. 

You will have, when you go back to the jury room 
Exhibit 716 and 722. The first document is from a committee 
for the first time investigating Toyota on the sudden 
acceleration problem. Go back and look at some of the early 
e-mails, Santucci, Tinto, and other people working for 
Toyota. Their sole goal was to keep this whole thing within 
NHTSA and not to let it get to a public hearing. Eventually 
it got to a public hearing, why did it get to a public 
hearing? A state trooper and his family in California were 
killed in a high speed sudden acceleration. 

MR. BIBB: Objection, your Honor. 

MR. BEASLEY: It's in the evidence. 

THE COURT: Please approach. 

(The following bench conference was had outside the 
hearing of the jury:) 

THE COURT: I'm trying to remember, was there 
evidence about this? 

MR. BEASLEY: It is the evidence. Absolutely. 

MR. BIBB: The issue was we can mention this only 
for the issue of timing. 

MR. BEASLEY: That's what I'm doing. 

MR. BIBB: You're going into a little more detail 
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than you need to. 

THE COURT: Go ahead. 

MR. BEASLEY: That's it. That's the notice issue. 
Right there. 

THE COURT: Just don't go into a lot of detail 

about it. 

MR. BEASLEY: I won't. 

(within hearing of the jury:) 

MR. BEASLEY: when the Saylor incident occurred in 
2009, this brought to the attention of the public, also to 
congress, and really back to NHTSA, that all the people who 
had been looking at these problems sort of under the radar, 
as Mr. Lentz said. Do you recall what Mr. Lentz said? I 
want you to think back to all the notice to Toyota, a lot ot 
it is on this little chart, starting back in 2004. They 
started having problems, they knew they were having 
problems. 

You will see e-mails back and forth to Mr. Lentz 
where he admitted they were concerned about the sudden 
accelerations dealing with other things other than mats, 
other than bad pedals, and other than so-called victim 
fault, driver fault. And then you get to 70 percent figure. 
You have cars out there, 70 percent of them that were having 
sudden acceleration instances that did not have the bad 
mats, did not have the bad pedals. Some of them could have 
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been driver problems, but the bulk of them were caused by 
the very same thing that happened to Ms. Bookout. 

Now let's look -- I want you to read when you get 
back there. The first one is an investigation by the 
congress, by a special committee of the congress, what they 
did, they asked Toyota to bring people in. They brought 
engineers in. They made some very, very telling admissions 
to this particular group, totally contrary to what Mr. Lentz 
was saying publicly both in speeches, both in appearances on 
televisions, and what they were telling the customers who 
were having these problems. 

You will see in this document that the Toyota 
people admitted to them, made some striking admissions on 
the long -- on sudden accelerations over long distance at 
high speed. Tied it right back to the throttle that had 
been changed back in the early 2000, 2001, and we're talking 
about a 2005 document. 

Now, the second one, and I want you to remember 
this number, because my time limit, I can't read it all to 
you. But you have a document that is 722. This document is 
dated February 22, 2010. Again, this is from congress, the 
special committee of congress, the public hearing, got 
television coverage, everybody became aware of what had been 
happening over the years to thousands of people who were 
done exactly like Ms. Bookout and Ms. Schwarz, and the 
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incidents they had, different various types of sudden 
accelerations, but all with bad results. 

And you're going to find in this document -- and 
I'm just going to -- you will find in this document that 
they actually go through and tell Mr. James E. Lentz, 
president of Toyota, they tell him exactly what they were 
finding and the problems that their own people, their own 
Toyota folks admitted to them, they pinpointed the problem. 

This is something that I have put together that 
came directly from the report, if you will take this and 
just sort of let's go down the line with it. The Toyota 
officials, this is January 27, 2010, meeting when they met 
with these special investigators, they told them that the 
mats and pedals were unlikely to be responsible for the UA 
events at high speeds. These officials -- and these were 
engineers, and Mr. Lentz was well aware of this meeting -- 
here is what they told the investigators, pedal sticking 
pedaling would not lead to full throttle acceleration; 
that's exactly what we have in this case. 

They said UA events are very, very difficult and 
hard to identify. Totally contrary to what Mr. Lentz was 
telling the public and also telling anybody who would listen 
to him. They told him that they were high-speed UA events. 
They did not appear to have been caused by mats. The 
committee investigators gave Toyota a deadline to provide 
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information. 

Toyota came in and give them 75,000 pages of 
internal and company documents, committee reviewed these 
documents and had some very significant concerns. First 
concern was that Toyota consistently dismissed the 
possibility that these electronic throttle control failures 
could be responsible for unintended accelerations. 

Second -- this is all under the first one since -- 
this is what the committee, now, was telling Mr. Lentz, 

Since 2001, Toyota had received thousands of consumer 
complaints of UA events, in 2004, NHTSA sent Toyota a 
chart. Now, this is the congressional investigators telling 
Mr. Lentz what their own folks had told them in that special 
meeting back in January. Sent Toyota a chart showing that 
Camrys with ETC had over 400 percent more vehicle speed 
complaints than Camrys with manual control, contrary to what 
Mr. Bibb told you just a few minutes and tried to elicit 
through one of their high-paid experts on this particular 
report. 

This is what they were telling him after their 
people had admitted to it in the January meeting. Despite 
these warnings, Toyota conducted no systemic investigations 
into whether electrical defects could lead to unintended 
accelerations. Totally contrary to what Mr. Lentz told 
everybody. They were claiming they had all these studies, 
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had done all these things. They never had a single study 
until they hired the Exponent litigation team part of Toyota 
to try to defend what they knew was a serious problem. 

You will have an e-mail. Most of our good e-mails 
will be in the 600, 700 range. And I can't go through all 
of them because I'm on 30 minute time, the judge would jerk 
me down if I went past that 30. So remember, between 600 
and 700, look for those. You will find one in there Mr. 
Lentz said we have to find a defense. This is about 2007. 
we've got to find a defense to this problem that we have 
been lying about. And you will find out bout Mr. Tinto in 
just a few minutes. 

They said, for example, they go through the public 
statements on the Today show and CNBC. Toyota documents 
supplied to the committee undermine the public claims by 
Lentz; that's what the committee found out about after they 
met with them in January. Toyota officials admitted that a 
sticky pedal typically does not translate into a UA event. 
Here is the way Toyota did it. Cole did a pretty good job 
explaining this, I thought. Maybe I shouldn't go over it 
again, but they started out blaming drivers like Ms. 

Bookout. Then they decided mats, and maybe they had some 
mat problems. 

They recalled about 55,000 cars, saved $100 
million, and they were doing high fives all the way from 
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Japan all the way to California, because they saved $100 
million, and they were praising Tinto and Santucci for 
coaching NHTSA into accepting what they had been feeding 
them over a period of years. Look at those e-mails in that 
time frame, you will hear what Toyota is saying, NHTSA is 
understaffed. They're too busy. They won't pay too much 
attention to it, let's keep it on the mats; that's exactly 
what they told them. 

Then the investigators told Mr. Lentz that the 
Toyota documents that you gave us revealed that only 16 
percent of the UA complaints from customers were caused by 
mats or pedals, 16 percent; that's not what you heard in 
this trial. These experts got up here. I won't say lied 
through their teeth, but they stretched it just about to 
that point, 16 percent of the total complaints, and they had 
in one year 60,000 back in 2004. 

Toyota documents that they had given to them show 
that 70 percent of the UA events in Toyota's own database 
involved vehicles that did not have bad mats or bad pedals; 
that's what the investigators told them when they had to 
meet with them. They knew -- you will see a document that 
says, Let's keep it within NHTSA. we cannot afford a public 
hearing on this problem. They're fixing to get a public 
hearing, and this is what they tell them. 

Exponent, here is what it said about Exponent. 
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Only provided one report that dealt with analysis of 
electronic causes of UAs. One report. They had been 
telling you through this trial they were doing studies and 
all these reports back through 2004 and all the way up. Now 
they tell them where they have to go in front of congress 
and raise their hand and tell the truth, supposedly, at 
least they should tell the truth when you're under oath, 
they're telling them now, only one report, and that came 
from Exponent. 

And I want you to read in this letter in Exhibit 
722, here is what they said about Exponent. Said that 
report that they gave them was a very, very little benefit 
to them, in fact, they have a pretty good term about it. 
in fact, they also made a little reference to the fact that 
this is the same Exponent that said that cigarettes and 
cancer were not related. You will see that in a little 
footnote to that committee report. 

The congressional committee's investigation let to 
this conclusion: Sudden unintended accelerations are a 
serious and highly dangerous event. That was their 
conclusion. Now, that's why when you're talking about the 
safety critical systems, we have seen every expert, 
apparently the go to school on this, they look at a watch 
they say, I have this so-called watch with a computer, and 
you have all these other -- in fact, I have one over there 
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I'm having difficulty. I have folks over here I have to go 
back and get my folks to help it out. I quits, why it 
quits? I don't know. They say it's a computer, maybe it is 
but maybe it's not. 

But in a safety critical system, what are you 
talking about? Automobile manufacturers and folds that 
design them know what a safety critical system is. You're 
putting the public at risk for something bad happening to 
them because of the potential that because of a defect in 
that product; that's why you have got to dot the I's and 
cross the T's. when you put a product out, when you have 
knowledge, when you know that you're going to have problems 
with it, then you have to face the consequences. 

Now, there is a document that, again, I'm not going 
to have time to read it. I hope that you will remember. 

You can't take notes, but I know some of you are school 
teachers and especially can remember stuff, so remember 721. 
This is a gentleman who was a regional -- he was writing Mr. 
Lentz, and he started off talking about Toyota in Japan 
putting the blame on Toyota in California. And he was very 
critical. He said they make all the decisions in Japan. 

And he also said that the safety culture was 
slipping away and that we have forgotten what we're all 
about, and we're now heading in the wrong direction. This 
was a regional manager of an entire area of Toyota that sent 
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Mr. Lentz this chart. He starts it off -- and I think I 
will give you a few high points on it -- go to the first 
one. Toyota's core positioning destroyed. Over here, right 
there, deteriorating design suitability for the market, 
escalating warranty and recalls. Next to it, deteriorating 
design quality, warranty, recalls. 

You will go through this entire thing. He sets out 
an entire list of problems that they were having, and 
difficulties that they were having. And he also gets over 
here and says there is too much fear in the workplace for 
our employees to report problems up to the top. Too much 
fear in the workplace because of the culture of the company. 

I want you -- I'm not going to read all of this. I 
want you the read it because it is -- let met tell you about 
this gentleman. His name is Mr. Alstere (phonetic), if he 
was sitting up there in the jury pool, Toyota would have 
struck him as potential juror in this case, because he is 
telling stuff that they would never want anybody to know 
about how this company operates. I want you to read that 
one. 

Now, you will see all sorts of e-mails as we go 
through. Mr. Tinto and Mr. Santucci, and there was another 
gentleman, Harry wari (phonetic.) These three gentlemen 
were the folks that had the job of coaching NHTSA into 
believing that everything was either driver error, mats or 
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eventually the pedals. They found out that only covered a 
very small percentage of all the problems. 

So what happened to Mr. Santucci and Mr. Tinto? 
when Mr. Tinto finally told Mr. Lentz and all the big 
bosses. Remember, tinto was a pretty important gay. He 
told them, said, we've got to quit lying to NHTSA. Said, 

The time has come to quit lying. Said, It is getting worse 
and worse and worse. That is in that 700 category? Look 
for that e-mail. You will see others where I believe his 
name was Press told the boss man, Mr. Lentz, he said, You've 
got to be honest and come clean, what did he say? He said, 
Quit hiding stuff. 

They had been very effectively hiding from NHTSA 
the problem that we now know occurred, and it occurred to 
all these folks. And you will see this e-mail after e-mail 
after e-mail. Here is another one says, Jim -- this was in 
702, we need to come totally clean, we have to come totally 
clean. He said, This thing is not going away, what does 
Mr. Lentz do? This was in 2006, by the way, Mr. Lentz puts 
out -- he didn't even read it, somebody put out over his 
signature or his letterhead, a memo from the desk of Jim 
Lentz. 

And what did he say? He said, we have no problems 
with our electronics in this vehicle. He said, we have no 
problems. One day before, here is a fellow who said, we 
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need to come clean about the problem on the electronic 
throttle in our vehicle; that's in the t-mail; that is in 
702. And then I mentioned a little bit earlier -- again, 
because of time this is in 706, and this is from a gentleman 
called Mike Michaels. He's in the PR outfit. You go back 
and look at a lot of these e-mails, the people calling the 
shots on a lot of this stuff were consultants and folks in 
the PR business that were putting together statements to 
make to the news media and to the press about how there is 
normal problem, everything is safe. 

So in this one, in 706, what does Mr. Lentz after 
he had been alerted by this gentleman Brian Lyons, who is 
with Toyota, he sent this e-mail to Jim Lentz, Mr. Michaels, 
Mr. Hanson, and he says, The media has gotten ahold of our 
problem. Now, not only the media but consumer reports, a 
lot of safety, independent safety experts are now zeroing in 
on our problem. So what does Mr. Lentz say? He says, Say 
nothing, we need a defense on the electronic throttle. 

He doesn't say, we need a defense on the mats, he 
doesn't say we need a defense on the pedals, he says, we 
need a defense on the electronic throttle, what are the 
tests? what are the results? Down there below, you will 
see it says, Toyota -- this is questions, now, they're 
asking internally -- Are Toyota vehicles safe? 

The media, quoting independent experts, has stated 
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there is a problem with Toyota's electronic throttle control 
system. And the question they're asking each other is 
there. And they knew then they were having significant, 
significant problems. 

Now, I'm not going to go through all of these. I 
will go though to this one, and this is in 719. It said, 
this is one again involving Mr. Lentz, message to Mr. Lentz, 
Everybody is throwing up their hands and blaming everything 
on TMC; if that's really the big issue, then we're screwed, 
if they put up in this position, then you and I are lying to 
the public, lying to the public. And that is in their own 
document, internal Toyota document. 

I'm not going to go through all these e-mails. You 
will have them back there. The main message that I got to 
you is remember it is the 600 and 700 you will see some real 
damaging stuff internally between the folks of Toyota. 

Now, the savings of $100 million, they did that by 
skillfully coaching NHTSA and restricting that recall to 
only 55,000 vehicles. And they -- by doing that, and not 
having the real recall, saved the $100 million. 

Now, they said that we didn't prove our case, we 
talked extensively, the expert. And there was testimony 
about the task X dying and what happens when that happens. 
Because you have a single point of failure, when that 
happens your failsafes are out because it absolutely 
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destroys the capacity of the failsafes to do what they claim 
that they do. 

Now, not much has been mentioned by Toyota about 
the brake override system, but there is no question that the 
brake override system, had it been in this vehicle, if you 
now accept one of the current versions of what the experts 
of Toyota are saying, if she had both her feet on both the 
pedal and the accelerator, then certainly the brake override 
system would have been in play. This was not in this 
vehicle. They were putting them in Europe, but they didn't 
put them in the cars in the united States. 

Now, I'm just going to read a real quick quote from 
the NASA report. And I don't have the time to go through it 
in great detail, but this is basically the NASA report. 

First of all, this is admitted, and I thought it was 
undisputed. NASA did not have access to the source code for 
the monitor CPU. Did not have that access to that very 
important part of the entire puzzle. 

Secondly, NASA said in the report they had difficulty 
reading the source code. They had -- that they did have. 
They also said -- and it is in the report -- NASA said a 
wide-open throttle was possible, and they did not exclude 
what happened in this case, or other cases where you had a 
full throttle because of the task X dying. 

Now, the NASA report did not vindicate the 
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electronic throttle system as a cause of UA. Here is 
exactly what they said. Because proof that the ETCS-i 
caused the reported UAs was not found does not mean it could 
not occur. The next sentence, Therefrom, absence of proof 
that the electronic throttle system has caused a UA does not 
vindicate the system. 

Now, the problem was NASA had received lies like 
everybody else from Toyota. The engineers that worked with 
NASA lied through their teeth about their own system, and 
did not give them everything that later they admitted that 
needed. 

So now, when this case started, I made a statement 
to you about punitive damages. Punitive damages are not 
involved in this phase of the trial. The judge gave you an 
instruction on that. I told you in the beginning, though, 
this case was about punitive damages. The conduct of Toyota 
in this case rises to a level. Mr. Bibb said something I'm 
going to sort of adopt. He said you would have difficulty 
looking at the Schwarz family and the Bookout, Mrs. Bookout 
and her family, or her son is here with her if you return a 
verdict for Toyota. 

They don't no more believe you are going to return 
a verdict for Toyota then I can fly to the moon. They know 
what they're trying to avoid in this case, and you have 
folks that will be covering this trial, who are going to 
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report what you do. And you won't have any problem, my 
folks are not bad folks. You can rule against them and they 
would probably smile and thank you and shake your hand. 

They wouldn't like it, because they would know you're wrong, 
but they wouldn't be mad with you, they would get over it. 

Now, the problem that you might have, though, if 
you say for some reason that they have done a good job of 
confusing you, which I don't think is possible, but folks 
you would have a problem dealing with in the future would be 
when you pick up the paper and you see where a car took off, 
a Camry, maybe 75 miles an hour and ran into a school bus 
and killed a bunch of children. You would have some 
difficulty there, why? Because you have a choice in this 
case. 

It is a real simple. I'm a pretty, simple basic 
sort of guy, been doing it a long time, in fact, I dealt 
with Toyota a lot. Don't have much respect for some of 
folks -- I like the lawyers, they made them a lot of money. 
But Toyota, Toyota they have been, they have outrun the 
coverage, in fact, taking a football analogy, you heard the 
term out kicking your coverage on a punt? That's what they 
are doing in this case. 

Read that 721 that I gave you a while ago, and you 
will find that reasonable guys saying to Toyota bosses that 
we out kicked our coverage. Our engineers cannot keep up 
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with what you pushed them into. You had one of the retired 
vice presidents from Toyota who told all of them, he said, 
I'm disappointed on how you let the engineers let this thing 
run crazy. Remember that e-mail? Actually, it was a video. 
It was video. It was a video deposition. 

THE COURT: Mr. Beasley, you have four minutes. 

MR. BEASLEY: Now, you have a choice, and here is 
the choice: You've heard the evidence. You now know what 
we have known for the last five years. I've known it a 
little longer than five, but five years. You know what 
happened and what has happened since 2004. It was a little 
chart right up to the present time. All the notice they 
had, all the red flags, didn't have a thing. 

Here is your choice: You can either put your stamp 
of approval on the conduct of Toyota and return a verdict 
for Toyota, go about your business, and you will find out 
that folks are going to continue to be killed in these 
sudden accelerations, and that's why Toyota is so worried 
about it. That is why they do not want a punitive damage 
award in this case. Your choice is you can put your stamp 
of approval on this type of conduct or, or you say that a 
jury, after hearing all the evidence, and going through all 
the documents, and knowing how truly bad this company has 
been, that we will not tolerate this type of conduct from 
this day forward. 
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Like Mr. Toyoda, the boss man said, we will not 
blame the drivers for what we have been doing anymore; 
that's what he told them. So, it's your choice. I can't 
make it for you, none of these lawyers can, none of these 
good lawyers can, an in all due respect, neither can the 
judge in this case. It is your call. You can live with it 
one way or the other. And I can't -- I don't have the 
ability, if you're against me right now, I don't have the 
ability to change your mind. 

I believe any reasonable person who has heard this 
evidence would be appalled at how an automobile maker who in 
this morning's paper is saying, we're the best selling 
automobile company in the world as far as volume; that's 
part of the problem. 

So money, if you returned a verdict for just the 
actual damages that our clients have received, this little 
lady over here who has been on her computer telling folks 
back somewhere telling folks about what is going on in this 
trial, she would say we won again, we kept just to the 
actual damages, we avoided punitive damages. So when you 
get to the verdict form, Cole gave you a range. Frankly, it 
is strict up to you on the actual damages, the compensable 
damages to both of these families. 

You do what you believe. He gave you a range that 
I thought was reasonable. You may think it is not enough. 
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Maybe you think it is too much, whatever you collectively, 
the 12 of you who make the decision, that is your call. But 
on this verdict form after you put in the money for the 
actual damages, be sure to mark the x's on the punitive 
damage award for the next phase of the trial, which is the 
punitive damage award phase. 

I can tell you that if you stop with just actual 
damages, Toyota would consider this a victory in a most 
important case that they have been involved in, and we have 
been involved in and affected Toyota that I can recall. 

This is the most important case for Toyota ever, and it is 
your choice. 

And I appreciate very much your attention. And on 
behalf of us at this table and these folks sitting out here 
who sat through this, they have been extremely brave and 
courageous to take on a company like Toyota who would do 
anything to anybody and never look back. And I appreciate 
very much your attention to me. Thank you. 

THE COURT: Ladies and gentlemen of the jury, that 
completes the argument, and the case will now be submitted 
to you for your decision and verdict, when you have arrived 
in the jury room, you should first choose one of the jury as 
a fore person and then begin deciding the case. You must 
not use any method of chance in arriving at your verdict but 
rest it on the opinion of each juror who agrees with it. 
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The verdict forms will be sent to the jury room 
with you, along with these written instructions of the 
court. And we also will get the exhibits together and bring 
those up for your use also, if all 12 of you agree on a 
verdict, select the correct form -- there is the two forms, 
if all 12 of you agree on a verdict, you will need to sign 
-- whatever your decision is, you need -- just the foreman 
alone will need to sign the verdict form that says Ms. 
Bookout and the verdict form that says the estate of Ms. 
Schwarz. 

However, if only nine of you, nine or more of you 
agree, then those nine or more of you who agree with the 
verdict need to sign both of the verdict forms. After you 
have rendered a verdict, if you will please notify my 
bailiff so that the verdict may be delivered in open court. 

Ladies and gentlemen, it is now 1:00. what I'm 
going to do is give you a very short 30-minute lunch break. 
You're welcome to bring your lunch back with you. we have 
to clean out the courtroom. As I indicated, we will have 
you deliberate in here rather than have Ms. Collett try to 
get up the stairs. 

Having said that, also, Ms. Hibbert, and Mr. 
Andrews, you're our alternate jurors. I need you to come 
back still at 1:00, and there I will let you know what we 
are going to do with you while the jury deliberates. At 
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this point if the everyone would please stand while the jury 
exits. Be back at 1:00. 

(whereupon, a short recess was had.) 

THE COURT: we're back on the record, we're 
outside the presence of the jury. And I think we have three 
exhibits to discuss. 

MR. CLARK: Yes, your Honor. Defendants move 
admission of Defendants' Exhibit No. 35, which is NASA 
technical support to NHTSA on the reported Toyota unintended 
acceleration investigation, Defendants' 36, which is NHTSA's 
technical assessment of Toyota electronic throttle control 
systems, and Defendants' Exhibit 151, which is NHTSA Toyota 
pre-crash EDR field inspections during March to April 2010. 

THE COURT: It is my understanding that plaintiff 
objects to all three of these. 

MR. BAKER: Yes, ma'am. And we believe they should 
be treated consistently, as we have done before throughout 
the trial as learned treatises where they can be shown but 
not admitted to the jury, with regard to Exhibit 151, we 
have specific objection because it relates to EDRs. 

THE COURT: is that the electrical data recorder 
that I didn't allow into evidence? 

MR. BAKER: Yes, ma'am. Therefore, we think it is 
irrelevant and it violates the court's earlier ruling with 
regard to EDR. 
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MR. CLARK: I'm not sure which of the court's prior 
rulings it violated. There are all sorts of testimony 
about -- 

THE COURT: I think it was one the defendants filed 
that you didn't -- 

MR. CLARK: Concerning the EDR in this vehicle, 
which is not the EDR in those reports. There certainly has 
already been discussion of the EDR readout in the van Alfen 
vehicle from numerous witnesses from both sides, I think. 

THE COURT: what I'm going to do is admit 
Defendants' Exhibit No. 35 and 36 into evidence. It is my 
understanding you have reviewed the redactions, Mr. Baker. 
And although you object to them coming in, you agree with 
the redactions. 

MR. BAKER: l'm okay with the redaction. 

THE COURT: I'm not go to admit 151. I will mark 
it as a court's exhibit. 

MR. CLARK: Couple of our thing on the record, your 
Honor, we would like to have the closing PowerPoints marked 
as court exhibits if that is okay. 

THE COURT: I have no problem with that. Because 
Dr. Corrigan was not called as a witness by the defendants, 
the plaintiffs' motion to strike her testimony is deemed 
moot. 

(Conclusion of morning proceedings.) 
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